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BeneHue

AKTyanbHOCTb TeMbl. [1pofo/KnTesnibHoe BpemMs npaBoBoe perynanposaHue OP/L]
OCYyLLEeCTBNANIOCb Ha YPOBHE BEOMCTBEHHbIX 3aKPbITbIX HOPMAaTUBHbLIX aKTOB (MPUKa30B,
WHCTPYKUWWA, HacTasneHun). MNMpeanpuHnMMaeMsle NonbITKN 3aKOHO4ATEs/IbHOIO
peryampoBaHusa gaHHoM cgepbl OT/INYaINCL HEQOCTATOYHO NMPOAYMAaHHbIMU peLleHnsaIMH,
OTCYTCTBMEM HEOBXOAMMOro COLNAIbHO-KPMMUHONOrM4YeCcKoro o060CHOBaHNS U APKO
Bblpa>X€HHOW MOJINTUYECKOW OpneHTaumen.

PaavkanbHbIN NepecMoTp 3aKoHo4aTeNbCTBa, peryanpytouiero chepy 6opbbbl €
NMPecTynHOCTbIO, HaYaBwuncsa B 1980-x rr., obycnoBus NoCTaHOBKY BOMPOCOB O
COBEpLUEHCTBOBaHUW NMPaBoBOro obecnevyeHnsa oeaTesibHOCTU OnepaTUBHbIX
noapa3snesieHnin n paspaboTke akTa BbICLLEN IOPUONYECKOW CUJbI, PErTaMEHTUPYIOLLLErO
NX OCHOBHYIO hopmy paboTbl, KakoBon sBnseTca OPL.

B Havyane 1990-x rr. aBTOPCKUM KOJIJIEKTMBOM Nof pykosoacTteoM B.B. CepreeBa 6bin
noarotosseH NpoekT 3akoHa CCCP «O6 onepaTUBHO-PO3bICKHON AEATENbHOCTU».
MapannenbHo Bbicwen wkonon Kb CCCP nposoannack paboTa Nno NnogroTOBKE OCHOB
onepaTMBHO-PO3bICKHOIO 3aKoHo4aTeNIbCTBa U (pefepasibHOro onepaTMBHONO KoZeKca
PCOCP.

PaboTa Hag co3gaHmeM npaBoBon ocHoBbl OP/l 3aBepluinnach NpuHaTuemMm 3akoHa PO oT
13 mapTa 1992 r. Ne 2506-1 «O6 onepaTUBHO-PO3bICKHOW AeATesIbHOCTMN B Poccuimnckom
depepaunmn» (yTpatun lopuanyeckyto cnay.). 1o cobbiTne NnpooeMoHCTPUPOBaIo, 4To
obLencTopmnyeckom 3aKOHOMEPHOCTbLIO MOCTPOEHNS NMPaBOBOIro rocygapcTBa ABASETCSA
TEHOEHUWNA K OTKPbITOCTUN NPOLLECCOB MPUHATUSA rOCY4apCTBEHHbIX peLleHnn,
PYHKLNOHUPOBAHNSA rOCYy0AapCTBEHHOIO MexaHun3ma.

C BBeAeHMEM B AeNCTBME OAaHHOIM0 3aKoHa yaasioCb PeEWNTb ABE OCHOBHbIE 3a4a4K:
co3faTb NpaBoByto ocHoBy OPLl n npnaaTb el NErMTUMHBIN CTaTyC Kak rocy4apCTBEHHO-
npaBoBon popme BopbObI C NPEeCTYNHOCTHLIO.

BmecTe ¢ TeM nepsbin 3akoH 06 OPl 1992 r. 66121 HOPMAaTMBHBLIM aKTOM NEepPexXoaHOro
rnepuoda, co3gaBaJlica BNepBble N onepenwns no BpeMeHn npuHatTme KoHctntyumm PO, B



CBA3U C 4eM eMy BbIn NpucyLwm onpeaesneHHble HefoCTaTKN: HEKOTOpas
OeKNlapaTUBHOCTbL, c/1abo NnpopaboTaHHbIN MEXaHMN3M rapaHTUn cobnoaeHns NpaB n
csobop rpakgaH B npouecce ocyuiectsneHnsa OPLl, orpaHn4YeHne BO3MOXKHOCTEN
onepaTuBHbIX CNy>X6. NN03TOMY BO3HMKIA HEOOXOAMMOCTb NpMBEAEHUSA OAaHHOIMO 3aKoHa
B COOTBETCTBME C HOBOW KOHCTUTYyumnen PO n HaspeBWMMM NOTPEOBHOCTAMU pa3BUTUSA
obuwecTBa. B cBA3M € 3TnM 5 urona 1995 r. N'ocypapcTeseHHoON ymon 6bia1 NPpUHAT
depnepanbHbIN 3aKOH «O6 onepaTMBHO-PO3bICKHON AEATENbHOCTU» B HOBOW pefakumu,
KOTOpPbIN BCTYNnA B cuny 18 asrycta 1995 .

OObBbeKT uccnepoBaHma - 06LECTBEHHbIE OTHOLWEHMS, BO3SHUKaOLWME B rnpouecce
ocyLlecTB1EHNA OMNEPaAaTUBHO - pOBbICKHOI7I 0EeEATENIbHOCTN.

MpepMeT uccnepoBaHMUA - HOPMbI MpaBa, peryavpyrowine nposegeHne onepaTmBHoO -
PO3bICKHON 0eATeNbHOCTU U 0NepaTUBHO - PO3bICKHLIX MepornpuaTum B POCCNNCKOMN
depepauunn.

Lenb paboTbl - nccienoBaHne 3HaYeHNS BEAOMCTBEHHbIX N MEXBEOOMCTBEHHbIX
HOPMaTUBHO - MPABOBbLIX aKTOB B NpoLLecce rnpaBoBoro perynmposaHus OPL.

3apayum paboTbl:

MeTon0M10rM4ecKyro OCHOBY 1CC/Ief0BaHNA COCTaBU obueHay4YHbI OUaneKTU4YeCcKnin
MeTOo[ NO3HaHUSA COLMaIbHO-MPaBOBbIX ABMIEHNIN, @ TaKXXe CPaBHUTENIbHO-NPaBOBOWN,
JIOrNKO-TeopeTU4YeCKnmn, CTaTUCTUYECKUN MeToAbl U MEeTOAbl KOHKPETHO-
COLMOJIONNYECKMX NCCrieJoBaHNN.

TeopeTuUyeckylo OCHOBY 1CC/ie0BaHNA 06pa3yoT HayyHble TPy bl BeAQyLLNX
cneunannctos B obnactn OPL, yrofloBHO-NpOLECCyanbHOro npaBa, KPUMUHANINUCTUKN,
JPYrux oTpacaei Hay4YHOro 3HaHus.

PaboTa cocToUT 13 BBEAEHUS, OBYX rnaB, 3akK/IlO4EHNA N CMNCKa JINTEPATYPbI.

naBa 1. BegpoMcTBeHHbIe U MeXXBeaoOMCTBEeHHble
HOPMATUBHO NPaBOBbI€ aKThbl U O,OKYMEHTbI, UX BUA bl
M 3HAYEeHue

1.1. HopMmaTuBHO - npaBoBasa 0a3a onepaTUBHO-PO3bICKHON OEATENIbHOCTHU



NmeloTCca npaBoBble HOPMbI, KOTOPbIE YKa3blBalOT Ha HEOHBXO0ANMOCTb UM BO3SMOXHOCTb
NMPUMeHeHNs onepaTUBHO-PO3bICKHOW AEATENbHOCTU, HO U OHW TaK>Xe B MOJIHOW Mepe He
perynupytoT ee (cM., HanpuMmep, n. 4. 4. 2. ¢1.38, n.1 4.1 ¢c1.40, n.1(1) 4.3 cT.41, cT. 89,
4.1 cT1.144 n 4.2 c1.163 YINK PO, n.10 ¢T.12 n n.10 cT. 13 ®epepanbHoro 3akoHa P® «O
nonmunn») [4].

KpoMe yKa3aHHbIX BbllLle eCTb NPaBOBble HOPMbI, COAEPKALLUMECS B 3aKOHe,
HenocpenCcTBEHHO perynpytolimne onepaTUBHO-PO3bICKHYO AesaTesNIbHOCTb. VIMEHHO
depepanbHbIN 3aKOH, KaK HOPMATUBHbIN aKT, MPUHATLIN BbICLLMM NpeacTaBUTEsIbHbIM
OpraHoM rocyapCTBeHHOW BNaCTWN, YCTAaHOBWJI, YTO NPaBOBYIO OCHOBY OMepaTUBHO-
PO3bICKHON AesATeNbHOCTN, COCTaBAAT KoHCcTUTyumsa Poccnnckon degepaumm,
depepanbHbIn 3aKOH «O6 onepaTUBHO-PO3LICKHOW AeATenbHOCTU»[3] n apyrune
henepasbHble 3aKOHbl U MPUHATbLIE B COOTBETCTBUMN C HAMUN NHbIE HOPMATUBHbIE
rnpaBoBble aKTbl hefepalsibHblX OPraHOB rocygapCcTBEHHOW BNacTU. Kpome Toro, opraHsl,
ocyLlecTBAsAOLWME ONepaTUBHO-PO3bICKHYIO AesATesIbHOCTb, N34Al0T B npenesnax CBoOnxX
MOTHOMOYMIN B COOTBETCTBUM C 3aKOHOO4ATENbCTBOM Poccumnckon degepaumnm
HOPMAaTUBHbIE aKThbl, PErIaMEHTUPYIOLLME OPraHnN3aLUnio U TaKTUKY NPoOBeAEHNS
onepaTUBHO-PO3bICKHbIX MeponpuaTnmn [44.C.11].

Ponb NpaBa B AeATEe/IbHOCTU ONepaTMBHO-PO3bICKHbIX NOoApa3AeNIeHNN OpraHoB
BHYTPEHHMX el U 0COBEHHO B X ONMepaTUBHO-PO3bICKHON OeATENIbHOCTU
aKTyanm3upoBasiacb B NocnenHee BpeMs, Koraa B Hawewn cTpaHe Havasnoch
COBepLUEeHCTBOBaHMe NpaBoBOro rocygapcrea. [35.C.21]

HeobxoamMmMo 0TMeTUTb, YTO ONEepPaTUBHO-PO3bICKHAA AeATe/IbHOCTb paccMaTpuBasach B
Teopuun OP/[l BO BCex ee oOpraHn3aLMOHHO-TaKTUYeCKUX POpMax, B TOM 4Yucsie n B popme
MOVUCKOBOMN OeATesIbHOCTU KaK OCHOBaHHAas Ha YKa3aHUSAX 3aKOHa U NMoA3aKOHHbIX
HOPMaTUBHbIX aKTaxX CUCTeMa MNOMUCKOBbLIX (pa3BedblBaTesIbHbIX) MEPOMNPUATUI
OoCyLlecTBJ/IAeMbIX NPENMYLLEeCTBEHHO HersiacHbIMU cpeacTsaMu U MeTogamu B Lenax
npenoTBpaLleHns U packpbiTUA MPECTYMNJIEHUA, @ TakKXXe po3biCKa NpecTyrnHMKoB [15].
NonckoBasa 0eAaTeNbHOCTb, Kak U onepaTmBHas pa3paboTKa ABNAETCA KJ0YEeBbIM 3BEHOM
(3N1eMeHTOM) 3TON CUCTEMBI.

NpaBoBOW haKTOp B HEN MMeeT OrpoMHOe 3HavYeHue, Tak Kak B gaHHoun cpopme OP[ Kak
HN B KAKOW OPYron nMmeeTcs «BO3MOXXHOCTb U3BECTHOI0 YCMOTPEHUSA».

340ecb cnegyeT CornacuTbCsa € Todkon 3penHunsa B. . bobposa [12.C.7], BbiCKa3aHHON
NPUMEHUTENIbHO K OonepaTuUBHOW pa3paboTke, 0 TOM, 4TO ee NpaBoBas OCHOBA -
Ba)KHeNLWas CoCTaBHas 4YaCTb NMPaBOBOMN OCHOBLI ONEPaTUBHO-PO3bICKHOW AEATENbHOCTH



OpPraHoOB BHYTPEHHUX Aen B LuesioM. YKa3aHHOe Cy)XAeHne NpaBOMEPHO N MO OTHOLLUEHWUIO
K NpaBOBOW OCHOBE NMOUCKOBOW AeATesNIbHOCTU. [laHHOe 06CcToATeNbLCTBO 0bycnasnnBaeT
TOT (paKT, 4TO MHOIME NONOXKEHUSA, OTHOCALWLMNECH K CYLLLHOCTU U COAEPXKAHULO
nocneaHen, B 3Ha4YNTEIbHOW Mepe KacaeTCs U NpaBOBON OCHOBbI MOVMCKOBOWN
nesaTenbHoCcTn. No3ToMy pacCMOTPEHME BONPOCa MPUMEHUTESIBHO K UCCegyeMon HaMm
npobsieme BO3MOXXHO TOJIbKO C Y4€TOM MPaBOBON OCHOBbI ONEPaTUBHO-PO3bICKHOW
nNeATeNIbHOCTN OpraHoB BHYTPeHHUX gen soobuie. [26C.3]

O6bI4HO B TEOpPMM OMepaTMBHO-PO3bICKHOW OeATe/IbHOCTU NPaBOBYO OCHOBY
paccMaTpuMBalOT B LUMPOKOM N Y3KOM CMbIC/Ie, UCXOAA N3 MPAaBOBOro TOJIKOBaHMSA
MOHATUA 3aKOHOA4ATeNbCTBA. B LULMPOKOM CMbIC/1e C/I0Ba 3aKOHO4ATENIbCTBO - BECb
KOMIMJIEKC N34aBaeMbIX YNOJIHOMOYEHHbIMU NPaBOTBOPYECKMMU OpraHaMm HOPMaTUBHbIX
AKTOB, Ba>XHEWLLUMM N3 KOTOPbIX ABNSETCA 3aKOH, T.€. HOPMbl YrOJIOBHOIMO U YrOJIOBHO-
npoueccyasbHOro 3akoHa. B y3kom, cobcTBEHHOM CMbIC/1E, MOA4 3aKOHOAATE/IbCTBOM
MOHMMaeTCsa CMCTeMa HOPMATUBHbLIX aKTOB, N34aBaeMbIX BbICLULMMN OpraHamMu
rocygapcTBEHHOW BNACTU M yrpaBileHUs, T.€e. 3aKoOHO4aTesIbHble aKTbl U HOPMATUBHbIE
peweHnsa NnpaBuTeNnbCTBa U €ro opraHoB, T.e yCTaHaBAnBawLwwme, nnbo
pernamMeHTupyloLwme npeanmcaHnd, Kotopble creyrasbHO npeaHasHayYyeHbl o
MpPaBoOBOro peryJnpoBaHNs AeAaTeslbHOCTU OpraHoB BHYTPEHHUX Ael, HanpaBieHHOW Ha
BbliBJIEHME, NpeaoTBpaLleHne, packpbiTue U paccnenoBaHme NnpecTynjaeHnm ¢ NOMOLLbIO
ornepaTuUBHO-PO3bICKHbIX cpencTe».[34.C.56]

K nepBon rpynne OTHOCATCA 3aKOHbI, coaepKalime HOpMbl pa3fin4yHbiX OTpacsen npaea
(rocymapCTBEHHOr 0, YroJIoBHOMO, YroJ1I0BHO-NpoueccyasnbHoro n ap.). Ciona Heobxoammo
BKJIIOYMTb 3aKOHbI NPAMO He oTHocAwmecsa K OP[, u onepaTmBHoW pa3paboTke, HO
nMerLe MeToaoIorn4eckoe 3HavyeHne oasa 3Ton 4eaTeNbHOCTU, N 3aKOHbI,
HernocpencTBEeHHO onpeaenstowmne 06493aHHOCTb OPraHoOB A03HAHUSA MO NPUMEHEHUIO
ONepaTUBHO-PO3bICKHbLIX MEP U 3aKpenifioLmMe HOPMbl MO UCMNOJIb30BAHUIO UX
onepaTUBHO-PO3bICKHLIX BO3MOXXHOCTEN B YIrOJIOBHO-MpoLEecCyajibHON AeATeNbHOCTHY Mo
PacKpbITUIO N paccnenoBaHuto npectynneHuin. [49.C.12]

Ko BTopown rpynne Heobxoammo oTHOCUTb defepasibHble 3aKOHbI, MOCTaHOBIEHNS
npencTtaBuTesIbHbIX OPraHOB BJlIACTU, pelleHns npasnTesibCTBa, Kacaluimecs BONpPoCcos
6opbbObl C NPEeCcTYNHOCTbIO U TEM CaMbiM onpegensiouwmne mecto n posab OPL n
onepaTMBHOW pa3paboTKM Kak ogHON 13 ee hOPM B peLLlEHNN 3a4aN,
ChOpMYIMPOBAHHbLIX B 3TUX HOPMATMBHO NPaBOBbIX aKTax.

B TpeTbio rpynny cnenyeTt BKAOYNTb HOPMATUBHO-MNpaBoBble akTbl MB[] (Npuka3ssbl,
WHCTPYKUWWN, HAaCcTaB/IeHUA 1 T.MN.), perniamMmeHTunpyrLwme Bonpockl onepaTnBHoO-



PO3bICKHON OEeATEeNIbHOCTN OPraHOB BHYTPEHHUX e B LLeJSIOM, 1 HOPMAaTUBHbIE aKThlI,
pernamMeHTUpYyoL e opraHm3aumnio n NnposengeHne onepaTnuBHoM pa3paboTku
HenocpencTBeHHo. [14.C.31]

MpaBoBOe peryanpoBaHne o6LeCTBEHHbIX OTHOLLEHWUI, CKTablBaOLWMXCA B XO4€e
OrMepaTUBHO-PO3bICKHON AeATENbHOCTN, AO/HKHO obecnevymBaTbh 3aKOHHOCTb B MnpoLiecce
opraHmsauun n Bbibope TaKTUKM OMepPaTUBHO-PO3bICKHbIX MEPOMPUATUIA.

C 3Tnx No3vumnm nopg npaBoBoON OCHOBOW ONepaTUBHO-PO3bICKHON AeATeIbHOCTU OpraHoB
BHYTPEHHMX fen no bopbbe ¢ NpecTynHOCTbIO cnefgyeT NOHMMaTb Hay4yHO
060CHOBAHHYIO CUCTEMY MPABOBbLIX HOPM COAEPXKALLMXCHA B 3aKOHaX M NOL3aKOHHbIX
HOPMATUBHbIX aKTaxX HOPM, CO3[aloWMX NMPaBoBble NMPEeANOCbIIKA, @ TakK)Xe yC/10BUA s
OCYyLLECTB/IEHNSA ONEepPaTUBHO-PO3bICKHbLIX MEPONPUATUIA, NTNOO HENoCpPeaCTBEHHO
pernamMeHTUpPYLWMX NpaBoBble, OPraHN3aLMOHHbIE N TAaKTUYeCKNe BOMpPOChI
NnPUMeHeHNsa onepaTUBHO-PO3bICKHbLIX CUJ1, CPeacTs, MeTonoB 1 opm B Bopbbe ¢
npecTynHocTbto. [34.C.7]

N3n0>XeHHoe MO3BOIAIOT BblCKA3aTb MHEHME, YTO NMONCKOBAsA AEeATE/IbHOCTb
noapasfesieHnin oCyLecTBAAWNX ONepaTUBHO-PO3bICKHY OeATeNIbHOCTb NOAMUUN,
ABNSAACH OPraHM3aLUMOHHO-TaKTU4YecKon popmoin (HanpaBaeHNEM, COCTaBHOW 4YaCTbto)
onepaTMBHO-PO3bLICKHOW OeATe/IbHOCTU OPraHOB BHYTPEHHUX AeN B LesioM, umeeT
e[IHYIO NPaBOBYD OCHOBY, YTO M OMEepPaTUBHO-PO3bICKHAA AEATESIbHOCTb B LLeJIOM.

Kak n B ®PepepasibHOM 3akoHe «Ob onepaTMBHO-PO3bICKHON AeATeNbHOCTU»[3]
ABNAOWMMCA MHOroCybbeKTHbIM, Tak 1 HacTaBneHnn o6 oCHoBax opraHm3aumnm u
TaKTUKUN ONepaTUBHO-PO3bICKHON AeATEeNbHOCTM OpraHOB BHYTPEHHUX A& He MOosy4Yuim
N HEe MOraM NOJY4YUTb CBOEro OTPa)KeHUss 0COOEHHOCTN opraHn3aunm n TakTUKN
MONCKOBOM paboTbl, OCYLLECTBASEMON KaK KaKAblM N3 MEPEYNCNEHHbIX B CT.6
HacTosLero 3akKkoHa OpraHoB, MMeLWKUX NPaBo Ha oCyLlecTB/IeHNne onepaTuBHO-
PO3bICKHON OeATeNIbHOCTUN Ha TeppuTopumn Poccunckon depepauum, Tak n
nepevyuncsieHHbIM B NnpunoxeHun Ne2 HacTaBneHmnsa onepaTuUBHbIM NMoapa3fesieHnsam
opraHoB BHyTpeHHuUx aen.[50.C.81]

9TK 1 Apyrue Bonpochkl A0JIKHbI ObITb NpeacTaB/eHbl B OCHOBOMO1aratowem
BEOMCTBEHHOM HOPMATMBHOM aKTe, PEraMeHTUPYIOLLEM OPraHM3aumnio N TaKTUKY
onepaTUBHO-PO3bICKHOW AeATEeNIbHOCTM MO HarnpaBieHUsM CiyxebHo-ornepaTUBHON
neaTeNnbHOCTM noapa3aeneHn opraHoB BHyTpeHHUX gen. OcobeHHOCTU onepaTuBHO-
PO3bICKHOWN OeATeNbHOCTN B LIEJIOM 1 B TOM 4YMC/1€ NOMCKOBON paboTbl A0/KHbI HANTHK
CBOE OTparkeHne B COOTBETCTBYHOLINX BEAOMCTBEHHbIX HOPMATUBHbIX aKTax 1 npexxae



Bcero B [NonoxxeHusx o NasHoM YnpasneHuu [8] No NpOTUBOAENCTBUN SKCTPEMU3MY,
rnaBHOM ynpassieHnn cobcTBeHHOM 6Be30nacHOCTY, rNaBHOMY yripaBJieHUN Ha
TpaHcnopTe, r/1aBHOM yrpaBJ/ieHUN YroJIOBHOrO PO3bICKa, MN1aBHOM ynpaB/ieHUN
3KOHOMMYeCcKon 6e30nacHOCTU U NPOTUBOAENCTBUN Koppynuun MBI Poccumn, a Takxe B
MonoXXeHnsAX 0 AaHHbIX NogpasneneHnsax Ha yposHe MBI pecnybnuk Poccuu, I'Y MB/L,
cybbekToB Poccun. [6]

1.2.CnctemMa Be4OMCTBEHHbIX MOA3aKOHHbIX aKTOB, Perl1aMeHTUPYIOLNX ONnepaTUBHO-
PO3bICKHYIO AeATEeNIbHOCTb

BenomcTBeHHbIE aKTbl, ByAy4n NoA3aKOHHbLIMUK, N34AOTCA HAa OCHOBE 3aKOHOB, aKTOB
MpasutenbcTBa PO 1 ykasos lNpe3ngeHTa PO. 3To ynpaBsieHYeCKne akKTbl OpraHoB
crneynasbHOW KOMMEeTEeHUWN, NX ltopnanyeckas cusia BO MHOMFOM 3aBUCUT OT pyHKL NN
n3gasLiero nx opraHa. [laHHble akTbl NpencTaBnsatoT cobon Hanbosiee MHOrOYNCTIEHHYIO
rpynny NoA3akKOHHbIX HOPMATMBHbLIX MPABOBbIX aKTOB, AeTaJIbHO perjaMeHTUPYoLWnX
opraHusaumnio U TakTuky ocyuwlectsneHns OPL. [14.C.21]

HecmoTpAa Ha yTBEepAMBLUNNCA B 3aKOHOTBOPYECKOW MpakKTUKe NPUHLUMN n3gaHns
3aKOHOB MPAMOro AenCcTBUA N1 perysimpoBaHuUs camblx pasHblix obnacten
obuiecTBeHHbIX OTHOLWEHNI, NOJIHOCTbLIO peasnin3oBaThb ero B chepe OPL HEBO3MOXXHO.
CTpyKTypHO-coaep>XaTenibHaa xapaktepuctunka OPl noaTeepxxnaeT, 4TO peannsauns
60NbLINHCTBA NOJIOXXEHUN AAaHHOWN OeATesIbHOCTU NPOUCXOOUT Ha BEAOMCTBEHHOM Y
Me>XBeJOMCTBEHHOM MOA33aKOHHbIX YPOBHSAX.

CucteMy Be4OMCTBEHHbIX N MEXXBEJOMCTBEHHbIX HOPMATUBHbIX aKTOB,
pernaMeHTUpYyoLWmx oTaenbHble Bonpockl OPLl, nmbo onocpenoBaHHO BANAIOLLNX Ha
YPOBEHb €€ OpraHn3aLnm U TaKTUKKN, MOXXHO pPa3nesinTb Ha TPU FPynnbi:

1. pernamMeHTMpyloLLne AeATENbHOCTb OTAESIbHbLIX ONepaTUBHbLIX NogpasnesnieHnn m
cnyx6 opraHos, ocyuwectensawowmx OPL (Hanpumep, NpuKasbl, UHCTPyKUun MB/,
Poccuun, ®CB Poccun);

2. persamMeHTupytoLLme npoLuecchbl packpbiTUa U paccnefoBaHUsA OTAe/IbHbIX BULOB
npecTynjaeHunn;

3. pernamMeHTupytoLme Bonpochkl B3amMmonenctemsa cnyxb mexay cybrektamu OPL n
OPYrvuMn rnpaBoOXpaHNTENbHbIMU OpraHaMun (LaHHble HOPMaTUBHbIE aKTbl UMET
MeXXBeOOMCTBEHHbIN XapakTep). [15.C.66]

B nopsake peanm3aumm HOPMOTBOPYECKON AEATENLHOCTU Pa3IMYHbIMN BEAOMCTBaMMN,
rnpaBoMo4HbIMK ocywecTenAaTe OPL (MBL Poccumn, ®Cb Poccmmn, TC Poccun, ®CO
Poccuun v gp.), n34atoTCs Nog3akoHHbIE HOPMAaTUBHbIE aKTbl B BUAE MPUKA30B,



WHCTPYKUWI, HacTaBseHUn, yKkasaHnn. Cogep>XaHne 3TUX aKTOB MOJIHOCThbIO
cooTBeTCcTBYEeT TpeboBaHMAM 3akoHa 06 OP[l, onpenensieT popMbl 3TON AEATENbHOCTMH,
MEeTOAUKY U TaKTUKY ee npakTudeckon peanmsauymn.[22.C.12]

Nof3aKOHHbIN YpOBEHb BEOMCTBEHHOIO NPaBOBOIro perysinpoBaHUs BKJOYaeT pajg
3/1eMEeHTOB, COCTABJIAILLMX FrOCYAAapPCTBEHHYIO TalHy, a UX opraHu3aunoHHas opmMa,
MeToOMNKa U TaKTUKa NPUMEHEHNA HOCAT KOHCMUPATUBHbLIA XapakTep. [21.C.87]

MNo3TOMYy 3aKOH AenervpyeT orpaHU4eHHOMY Kpyry cy6beKToB npaBo BE4OMCTBEHHOIO
perynmpoBaHmna MHOroobpasHbiX OpraHU3aLMOHHO-TAaKTUYECKUX N MeTOANYECKUX
BOMPOCOB 3TON AeaTeNbHOCTU. NogobHoe nosoxxeHne obyC/IOBIEHO N TEM, 4YTO B
COOTBETCTBUN CO CT. 5 3akoHa PO «O rocypapcTBeHHOW TanHe» cBefeHunsa B obnactum
pa3BenblBaTe/IbHOW, KOHTppa3BeAbliBaTe/IbHON AesaTesibHOCTU N OPLl OTHOCATCS K
rocyfapCTBEeHHOW TanHe. B cBA3M € 3TnM nogasnsawouee 60/bWNHCTBO BEAOMCTBEHHbIX
NPUKa30B N HacTaB/ieHNN nMeloT rpudbl «CekpeTHO», «CoBepLUEeHHO CEKPETHO», U C
HUMW MOXXET 3HAKOMUTbCH U UCMONIb30BaTb B CBOEN CIy)XebHOM AeaTenbHOCTH
OrpaHMYeHHbIN 3aKOHO4aTe/IbHbIMU aKTaMu CTPOro onpefesieHHbI Kpyr 1L, UMeoLwwmnxX
COOTBETCTBYOLWMNI AoNycK. laHHbIe nnua npu paboTe ¢ LOKYMEHTaMnN OrpaHU4YeHHOr o
NMoJsib30BaHNs COBNIOOAI0T PEXNM CEKPETHOCTU, KOTOPLIN periamMeHTupyeTcs
HOPMaTUBHO-MNPaBOBbLIM N NpeanNCcaHUAMN B KaXXKA0M opraHe, ocyuwectensowem OP/.
[20.C.51]

B cBA3M C 3TUM B OrpaHnYeHHbIX paMKax 4aHHOro yqe6Horo n3gaHmda pacCMaTpmBaloTCA
NCKNIO4YNTEJIbHO OTKPbLITbIE BEAOMCTBEHHbLIE N MeXXBEAOMCTBEHHbLIE HOPMAaTUBHbIE
NMnpaBoOBble aKThbl, Cpedn KOTOpPbIX cJsieayeT BbloeJINTb:

e Npuka3 MBI Poccum oT 30 mapTa 2010 r. Ne 249 «O6 yTBepaeHUn HCTpyKLMK O
nopsiike nposefeHns COTPYAHUKAMU OPraHOB BHYTPEHHUX e rNacHoro
onepaTUBHO-PO3bLICKHOMO MeponpuaTuUsa obcnenoBaHne NoOMeLLEeHWn, 30aHUNA,
COOPY>XXEeHWUN, y4aCTKOB MECTHOCTU N TPaHCMOPTHbIX CPEeACTB»;

e npuka3 MB[ Poccum oT 26 mapTa 2008 r. Ne 280acn «O6 yTBepxaeHunm Nono>xxeHuns
06 opraHmsaumn B3auMoOLeNCTBUSA OPraHOB BHYTPEHHUX e MNP PacKpbITUn
paccsiefOBaHUN NPECTYNIeHNN»;

e npukas ®Ch Poccum oT 16 okTabpsa 2010 r. Ne 507 «O aeHe)XHOM BO3HarpakaeHum
NNL, OKa3blBalOWMX COAENCTBUE B BbIABJIEHUN, MPeayrnpexaeHnu, npeceyeHumu,
PacKpbITUM N pacciefoBaHNN TEPPOPUCTUNYECKOr0o akTa, BbIIBJIEHUN U 3a4ep>XXaHnn
v, NOAroTaB/NBAOLLMX, COBEPLUAOLLMX NN COBEPLUNBLLUNX TAKOW aKT»;

e nipuka3s ®TC Poccum oT 20 nioHA 2011 r. Ne 1278 «Ob6 yTBEpPKOEHUN MEPEYHS
rnoapasgesieHNn TaMOXXeHHbIX opraHoB Poccunckonm denepaumnm n SOKHOCTEN



COTPYOHUKOB TaMOXXEHHbIX opraHoB Poccunckon ®epgepaunu, ynosIHOMOYEHHbIX Ha
ocyllecTBJ/IeHME onepaTUBHO-PO3bICKHOW AeATEeNbHOCTU»;

e npukas MBJ Poccum o1 19 nioHsa 2012 r. Ne 608 «O HeKOTOpPbLIX BOMpoCcax
opraHusaumm onepaTMBHO-PO3bICKHOW AeATeNbHOCTM B cncteme MBJ Poccum»;

e nMpuka3s CnegcrteeHHoro komuteTta PO o1 15 aHBaps 2011 r. Ne 2 «O6 opraHmsaumm
npeaBapuTesibHOro paccnenosaHnsa B CnenCcrtBeHHOM KomuteTe Poccmmnckonm
depepaunn» n gp. [25.C.54]

Me>xBeJOMCTBEHHOE NPaBOBOE perympoBaHue npegycMaTpuBaeT n3gaHne akTos,
pacnpoCTpaHALWMUXCA Ha chepbl APYrnx Be4oMCTB, B NOPSALAKE OCYLLeCTBJIeHUS
MeXXoTpacneBblX PyHKUNA. DaKTNYECKN faHHble NOA3aKOHHbIE HOPMATMBHbIE aKThl
obnapatoT 6onee WMPOKON chepon 4ENCTBUA U CHUTAOTCS obuweobs3aTeslbHbIM
BEOOMCTBEHHbIM akToM. [21.C.32] Kak npaBnno, OHN N38atoTca Aas yCcrnewHoro
B3anmMogencTemsa cybbekToB OPLl n peweHunsa obwmx 3agad 60pbObl C NpecTynHOCThIO.
MprMepoM Takux NoL3aKOHHbIX HOPMATUBHbIX aKTOB ABNAIOTCS:

e npukas MBI Poccun, ®Cb Poccunn, ®CO Poccumn, dTC Poccun, CBP Poccuun, CUH
Poccun, ®CKH Poccun, MnHobopoHbl Poccum ot 17 anpens 2007 r. Ne
368/185/164/481/32/ 184/97/147, yTB. UHCTPYKUWMIO O NopsAgKe rnpenocrassieHns
pe3y/sibTaTOB ONepaTUBHO-PO3bICKHOW AeATEe/IbHOCTN f03HAaBaTesl0, OpraHy
0O03HaHUA, cnepgosaTento, Npokypopy wian B cyn; [20.C.71]

e npuka3s MB/J] Poccumn, MuHiocta Poccuun, ®Cb Poccuun, ®CO Poccumn, ®CKH Poccun,
®TC Poccum oT 6 okTA6ps 2006 r. Ne 786/316/470/454/333/971 «O6 yTBEpXKAEHUN
NHCTpYyKUUM NO opraHm3aunm nHpopMaunoHHoOro obecnevyeHms no AMHUM
NWHTepnona»;

e npukas3 ®Cb Poccumn, MBl Poccuu oT 19 nioHa 2007 r. Ne 319/539, yTB. NHCTpYyKLUIO
06 opraHusauum n o NopsaaKke B3anMo4enCcTBMSA OpraHoB enepasibHON CnyXobl
6e30MacHOCTM N OpraHoB BHYTPEHHUX Aen PO npu oCyLeCcTBAEHUN PO3bIiCKa SN,
CKPbIBLUMXCA OT OPraHoB LO3HaHUSA, CNeACcTBUA, Cyha Nan YKIOHAKWUXCA OT
YrOJIOBHOIO HakKa3aHWA, Mo YroJIoBHbIM AesiaM O NMPecTyrnJjeHnsax, A03HaHue U
cnieacTBMe No KOTOPbIM OTHECEHO 3aKoHOo4AaTes/IbCTBOM K BeaeHuto opraHos ®CB, u
ap. [21.C.65]

BenooMCTBEHHbIE HOPMATUBHbIE aKTbl, KOTOPbIE 3aTpParmBatoT NpaBa N 3aKOHHbIE
WHTEepecChl rpakaaH Ui HOCAT MeXBeAOMCTBEHHbIN XapaKTep, noasaexaT
obs3aTenbLHOM rocyaapCTBEHHOW perncrtpaunm B MmHiocTe Poccnmn. 3To NON0OXKEHME
MMeeT BaXKHOE MpakKTu4eckoe 3HavYeHne onsa nesaTenbHOCTM ONepaTUBHO-PO3bICKHbIX
opraHoB no obecnevyeHuto 1 3awmTe NpaB n ceobon nnyHocTun. [25.C.67]



Ina BeJOMCTBEHHOI0 N ME)XXBEJIOMCTBEHHOI0 PEry/IMPOBaHUSA XapaKTEPHO He TOJIbKO
MHOFOYNCJIEHHOE KOJIMYECTBO HOPMATMBHbIX NPABOBbIX aKTOB, HO U CUCTEMATUYECKOe X
N3MeHeHne B 3aBMCUMOCTUN OT COBEPLUEHCTBOBAHNS OMNEPaTUBHO-TAKTUYECKUX OCHOB
OP[] B pa3niMyHbIX ONEepaTUBHO-PO3bICKHbLIX OpraHax.

BbiBOObI:

BbilLien3noxeHHoe No3BoIsieT caenaTh Ceaylolimne BbiBOAbI:

B OMepaTUBHO-PO3bICKHOW HayKe naeT A0CTaTO4YHO aKTUBHbIN npouecc
KOHCTpynpoBaHus noHATUa OPM, koTopoe saBnseTcsa cuctemoobpasyowmm B
dopmMupyrowencsa yactHonm teopun OPM;

e MHOIMe N3 NMEKLLMNXCA ornpenesieHnin Noka eLe He B NOJIHOM Mepe OoTpaXkatoT
OCHOBHbIE CYWHOCTHbIE Npu3Haku OPM u cogep>aT forn4eckmne owmnobku;

e OCHOBHbIMU NMPUYNHaMN HEOOCTATKOB ABNSETCHA OTCYTCTBME NMPeeMCTBEHHOCTU B
yCUInAxX nccregoBaTenenm n HegoCcTaToO4YHOE UCMOJIb30BaHME JIOrMYeCKUX MeTo40B B
peLleHnn 3Toro Bonpoca;

e [asibHENLINI NMpoLuecc coBeplleHCTBOBaHUA NoHATUA OPM 0osn>XeH 0CHOBbIBATbLCS

Ha NIOrMYeCKOM NoAxoae, KOTOPbIA UMEEeT YHMBEPCA/IbHOE 3HAYeHMEe AN pelleHns

MHOrux 3agad Haykum OP[ n npexxae Bcero /i1 KOHCTPYUpOBaHUSA ee OCHOBHbIX

KaTeropun.

Fnaesa 2. NMNpobnemMbl npuMeHeHUsa BeA,OMCTBEHHbIX
noa3aKOoHHbIX aKTOB, perJiaMeHTUPYIoLLL X
onepaTUBHO-PO3bICKHYIO OEeATeJNIbHOCTDb

2.1. PernaMmeHTauunsa cneunanbHoOro TexHmnyeckoro obecnevyeHus OPLl opraHos
BHYTPEHHUX Aen

CneumnanbHoe TexHn4eckoe obecneyeHmne onepaTmMBHO-PO3bICKHON OEATENbHOCTM
opraHoB BHYTpeHHUx gen (ganee: CTO OP[ OB/) - 5To oCHOBaHHas Ha 3aKOHaXx U
NOA3aKOHHbIX akTax Hay4HO 0boCHOBaHHasa opraHn3auMoHHO-PYHKLUMOHaIbHaa cMcTeMa
Mep, HanpaB/ieHHasa Ha OCHalleHne onepaTuMBHbIX noapa3saeneHnn OB cneunanbHom
TexHukon, obecneyeHmne sPEKTUBHOIO ee NCNosib3oBaHUA AN peweHns 3agady OPL. K
Hanbonee obwmm 3agavyam CTO OPL OBl 0OTHOCUTCS BbIMOJHEHME PYHKL NN NO
CO3[aHWNI0 NOCPeACTBOM MUCMOJIb30BaHNSA CrieunanbHbIX TEXHUYECKUX CpencTB YC/I0BUIN
ons Hanbonee achpekTUBHOro peweHns 3agad OPLl, onpeneneHHbiX B CT. 2



depepanbHOro 3akoHa ot 12 aBsrycta 1995 r. Ne 144-®3 «O6 onepaTMBHO-PO3bICKHOMN
neatenbHoCcTU» (manee: 3 «O6 OPL») (Cobp. 3akoHoaaTenbCcTBa Poc. Pepgepauynn.
1995. Ne 33, cT. 3349).

Mo HawemMy MHeHWuto, ocHoBHOoe 3Ha4veHue CTO OP/Ll cknagblBaeTCs U3 ciiefqyowmx
aCMneKToB:

e CTO OPJ no3sonseT NpoBOAUTb ONepaTUBHO-PO3bICKHbIE MeponpusaTusa Hanbonee
3P (PEeKTNBHO;

e CTO OP/l no3sosigseT NpoBOAUTb OTAEJIbHble ONMepPaTUBHO-PO3bICKHbIE MEePOoNpPUATUS;

e CTO OPl HanpaBJ/ieHO Ha pelleHne 3afa4y OCHalleHnsa onepaTuBHbIX
noapasaeneHnn Hogenwnmmm obpasuamm cneunanbHOM TeXHNKKN.[22.C.21]

Mpouecc CTO pa3BuiCA B LieJIeHanpaBieHHY0 AeATeNIbHOCTb, KOTOpas Ha COBPEMEHHOM
3Tane pacnosiaraeT BCEMU NPU3HAKaMN LIENIEBO CUCTEMBI.

OAOHUM 13 KNoYEBbIX BONPOCOB BbipaboTKN HanpaBaeHnn ganbHenwero passntma CTO
OP[] Kak cuctembl ABASeTCA onpenesieHme OCHOBHbIX (DaKTOPOB, OKa3blBalOLWMX Ha ITY
neaTenbHOCTb Hanbonee cyuwecTBeHHoe BansaHue. [25.C.16]

YcnewHoe yHKLMOHNPOBaHME Ntobon CUCTEMbI BO3SMOXKHO MPU Han4YnMm 9akTopos,
obecnevumBatowmx ee passutume. [30.C.45]

Knto4yesbiM hakTOpOM, onpenensowmm passutme cuctemosl CTO OPL, asnaeTcs
AanbHenwee pa3BMTUE NPaBOBbIX MEXAaHN3MOB, OPUEHTUPOBAHHbLIX Ha obecnedvyeHune
3pheKTUBHOro pyHkUMoHnposaHma cuctemol CTO OPLl OBl n npoBeneHnsa onepaTmMBHO-
PO3bICKHbIX MeponpuaTun. [29.C.54] be3ycnoBHO, HUKTO He oTpuuaeT HeobxoanMMocTun
COBEpLUEHCTBOBaHNSA NPaBOBOro peryanpoBaHmsa 60pbbbl C MPeCcTyNHOCTbLIO N OTAENbHbIX
ee cnocoboB n metonos, BkaYasa CTO OPL, OBLl. O Takon Heo6X0AMMOCTM rOBOPUTCSA U
B CTpaTermm HaunoHanbHon 6e3onacHocTn Poccmnckonm denepaunm, yTBEPK4EHHON
Yka3owm lNpe3npeHTta Poccuninckonm ®epepauynm ot 31 nekabpa 2015 r. Ne 683, roe B n. 47,
B YaCTHOCTM, OTMeYeHO crieaytoulee: «47. B uensax obecnevyeHns rocygapCTBEHHON U
obuwecTBeHHON 6€30NaCHOCTU... OCYLLLECTBASETCA KOMMJIEKCHOE pa3BuTme
MPaBOOXPaHUTENbHbLIX OPraHOB M cneunanbHbIX CNy>X0. COBEepLUEHCTBYETCHA Hay4HO-
TexHun4yeckas nogaep>XKa nNpaBooXpaHUTENbHON AeATeNbHOCTU, MPUHNMAOTCA Ha
BOOPY>XEHNe NepcnekTUBHbIe CreumnanbHble cpeacTsa U TexHuka.» (Cobp.
3akKoHogaTenbcTBa Poc. ®epepaunn. 2016. Ne 1, 4. I, cT. 212).

Pa3peweHune gaHHoOW npobnembl BUONTCS B aHasIn3e COBPEMEHHOW NMPaBOBOW OCHOBBI
CTO OPL1 OB[], n ee cyLHOCTHO-CoAep>KaTesIbHbIX COCTABAAIOWMX. ITO NMO3BOJIUT



OCYLLeCTBUTb MPOrHO3MpoBaHME CTpaTernm N TaKTUKMN NCMNOJIb30BAHNSA TEXHNYECKNX
cpencTs onepaTmMBHbIMU nogpa3sgeneHnamu OB/, pa3pelleHHbIX 3aKOHOM U
BEOMCTBEHHbIMN HOPMAaTUBHbLIMK akTaMun MBJ1l Poccun, 4epes npnsmy conocTtaBsieHNs
BO3HMKAOLWMX 3a4a4 C UX NOTEHLUMNANIbHLIMU BO3MOXXHOCTAMU U TakuMm obpasom
BblAE/INTb KOHLUEeNTYyasibHble HanpaB/ieHUsA NPaBOBOro, OPraHM3auMOHHO-TaKTUYECKOro u
COBCTBEHHO TEXHUYECKOro xapakTepa no passutuio CTO nx geatenbHocTu. [32.C.65]

Kacasicb npaBoBbix ocHoB CTO OP[1 OB/, uenecoobpa3sHo OTMETUTb, 4TO MX
COBEpLUEHCTBOBaHME OOJ/IKHO NpecnefoBaTh Co34aHMe Ka4yeCTBEHHO HOBbIX, 6bonee
oNTMMasbHbIX NPaBOBbIX MEXaHN3MOB, obecneymBaoLLX 3PPEKTNBHYIO peannsauyunto
uenen OP[L, - 3alWNTY XXN3HW, 300POBbS, NpaB U cBo6OO YeNnoBeEKa N rpakKaAaHNHa,
cobcTBeHHOCTHU, obecnevyeHns besonacHOCTM obLiecTBa N rocyaapcTBa OT NPECTYMNHbIX
rnocsraTesnbCTB, Kak 3To onpefesieHo B €T. 1 ®3 «O6 OPL» [3]. UMeHHO B 3TuUx uenax
Heobxoammo obecneynTb CUCTEMHOCTb, BHYTPEHHIOK COr/laCOBaHHOCTb U
MoAepHu3aumio npasoson ocHoBbl OP1 OB/l, UCKIIOYUTL NMetLWmMecs NpoTnBoOpeUmsa v
npobenbl B BE4OMCTBEHHOM persamMeHTuposaHum OPL OB/ n, HakoHel, co3aaTb 6bonee
COBEpLUEHHbIV NPaBOBON MexaHU3M, obecrneymBarOLWNiA BbINOJHEHNE BO3JIOXKEHHbLIX O3
«06 OPL1» Ha onepaTuBHble NogpasgeneHuna OB 3apav. [3]

Bo3spacTatowas ponb CTO OP OB, HaKOMMAEHHbIA NONOXUTESIbHbIA OMbIT

3P PEKTUBHOIMO NCMNOJIb30BaHUSA crieynanbHOW (onepaTMBHOW) TEXHUKM CO34aN
npeanocbisIKN BOSHUKHOBEHUSA HOPMaTUBHO-MNPAaBOBbLIX OCHOB UX MPUMEHEHUS, NX
Hay4YHOro OCMbIC/IEHUS U AaJibHENWero CoOBepLIeHCTBOBaHNS NMPaBOBON OCHOBbI
perynmpoBaHuns UCMoJib30BaHUA TexHU4Yeckux cpencts B OP OBl n npu nposeneHuUn
onepaTMBHO-PO3bICKHbIX MEPONPUATUA. AKTYaIbHOCTb AaHHOI0 BOMNpPOCa He Bbl3blBaeT
coMHeHun. [25.C.76]

NMoHATME NpPaBOBON OCHOBLI BOLLJIO B OTEYECTBEHHYIO TEOPUIO N MPaKTUKY, Koraa
MPULWIO0 CINWKOM 3ano34ajioe 0Co3HaHne HeobxoanMoCTM CyLLLeCTBEHHOIO NOBbILWEHMNS
PO NPaBOBOro (pakTopa B XXU3HeadesaTesnbHOCTN obuecTBa. Cenyac 3TO NOHATUE
LUMPOKO NCMOJIb3YETCHA B POCCUNCKOM rocy4apCTBEHHO-MPAaBOBOM CTPOUTENbCTBE.
OfOHaKo A0 cuXx nop He onpeaeneHbl obwenpmn3HaHHble 00beM U cogep>XaHue NpaBoBOW
OCHOBbI, YH€TKO HE 04YepPYEHbI KPYr OTPa>kaeMblX €0 06LLEeCTBEHHbLIX OTHOLLIEHUN 1 ee
MEeCTO B pAAY CNOXUBLUMXCSA NMpaBoBbiX kKaTeropuin. [30.C.51]

Hanbonee pacnpocTpaHeHa TOYKa 3pPEHNS, B COOTBETCTBUN C KOTOPOM NpaBoBas OCHOBA
OTOXOECTBIAETCA C NMPaBOM B €ro rocyaapCcTBeHHO-ouumnanbHom opme, T. €. C
CUCTEMOWN OENCTBYOLWNX HOPM MNpaBa, 3aKpernsieHHbIX B 3aKOHaX, HOPMaTUBHbIX
npaBoBbIX akTax lNpe3naeHTa Poccunckonm degepaumnm, NOCTaHOBAEHUAX U



pacnops>xeHunsx MNMpasutenbctea Poccunckon depepaunm, penepasibHbiX OPraHoB
rocyaapCTBEHHOW BNACTWN, OPraHOB rocy4apCTBEHHON BNacTu cybbekToB Poccmimckonm
denepaunm n opraHoB MECTHOIo camoyrnpasneHns. ObbegnHeHHble B 0aHO obLee
MOHATNE OHN CBA3bIBAIOT B €AMHOE Liesioe OCHOBHbIE 3J/1eMEeHTbl MPaBOBOro
perynnpoBaHus: NpaBoBble HOPMbI - MPOLLECC peanun3aunm NpaBoBbIX NpeanucaHnm -
KOHEeYHbIN pe3ynbTaT (NpaBonopsanok). O4eHb 4YacTo B HAy4YHOW nuTepaType n
onLManbHbIX FOCYyLAPCTBEHHbLIX PeLUeHNSX pacCMaTpuBaeMoe NOHATUE NCMNOJIb3YyeTCH
BO MHO>XECTBEHHOM 4uCJie - «MPaBOBble OCHOBbI», YTO Bbl3blBAaeT BO3pa>keHue.
NMocnenHas Bcerna onHa. [laHHbIA BbIBOA CO BCEW 04EBUOHOCTbLIO BbiTEKAET U3 TOro, 4To
B Poccuninckonm depgepaunn encrTeyeT eamHas (ogHa) HopMaTMBHO-MpaBoBas cCUCTeMa,
eonHasa (ogHa) 3aKOHHOCTb U yCTaHaB/MBaeTCA eguHbIN npasonopanok. [29.C.87]

C nepBbIX WaroB n3y4yeHnsa npobsem, BO3HUKAOLWMX NPU NCMOJIb30BaHUN AOCTUXKEHNI
Hay4YHO-TEXHMYECKOro nporpecca B cpepe yronosHoro cygonponssoactea n OPL 6bis1o
ChopMyIMPOBAHO NOHATUE «MPABOBbIE OCHOBbI MPUMEHEHNSA HAaY4YHO-TEXHUYECKNX
CPEeACTB» KaK COBOKYMHOCTb TEXHNYECKUX CPEACTB U TEXHOIOMUA NX NMPUMEHEHUS B
neATeNIbHOCTU Mo CObMpaHUIo N MPOBEpPKe O0Ka3aTeNbCTB

N3BecTHbIN coBeTCkMU KpuMuHanucT P. C. benkuH [11.C.21] onpepnenseT NnpaBoByto
OCHOBY NPUMEHEHNSA TEXHUYECKNX CPEeaACTB N TAKTUYECKUX NMPUEMOB B YrOJIOBHOM
CyOornpoun3BoACTBE KaK «CUCTEMY YCTAHOBJIEHHbIX 3aKOHOM M NOA3aKOHHbIMU aKTaMu
MPUHLMMNOB U NpaBu, onpenensarwmx yCinosnsa 4onyCcTUMOCTY, COLEPXXaHue, Luenm un
NOpsLAOK NPUMEHEHUS 3TUX CPenCcTB U NPUEMOB c/lefgoBaTenem, onepaTMBHbIM
paboOTHUKOM 1 CyaomM» .

3aKoHogaTeNbHOE 3aKpernaeHme CucTeMa lpuanveckmux HopM, COCTaBAIOWMX NPaBOBYIO
ocHoBy OP[1, nony4ymnna B CT. 4 «[lpaBoBas 0OCHOBa ONMepaTUBHO-PO3bICKHOW
neatenbHocTu» O3 «0O6 OPL». [3] B yKa3aHHOM CTaTbe rOBOPUTCS, YTO NMPaBOBYIO
OCHOBY cocTaBnaT KoHCTUTyumna Poccunckon depepanmn, ynoMmaHyToln PenepasbHblin
3aKOH, gpyruve (penepasbHble 3aKOHbI N MPUHATbIE B COOTBETCTBUU C HUMU UHbIE
HOpPMaTMBHbLIE NPaBOBbLIE aKTbl hefepasibHbIX OPraHoB rocyaapCTBEHHOM BNACTW.
OpraHbl, ocywecTteagawowme OPL, nspatoT B npenesnax CBOMX NOJIHOMOYNN B
COOTBETCTBUU C 3aKOHO4ATENbCTBOM POCCUM HOPMATUBHbLIE aKThl, periaMeHTupytoLwme
OpraHM3aumio N TaKTUKY NPoBeAeHNSA ONepaTMBHO-PO3bICKHbIX MepOrnpusaTUi.

C NOJSIHbIM OCHOBaHMEM MPUMEHUTESIbHO K TEME HaLLero nccaenoBaHnUs Mbl MOXKEM
paccMmaTpuBaTb CT. 13-15 ®epepanbHOro 3akoHa ot 7 gpespanda 2011 r. Ne 3-d3 «O
nonnumu» [4], B KOTOpPbIX onpefeneHbl ee 0643aHHOCTM U NpaBa, peaansauns KoTopbIX
0e3 OO0/HKHOro TEXHNYECKOro CONPOBOXAEHUSA KpalHe 3aTpyaHUTeNbHa. bonee Toro, B



Y. 1 cT. 11 yKa3aHHOro 3akoHa npeagycMoTpeHa 0653aHHOCTb COTPYAHUKOB MOJINLAN
MCNONIb30BaThb B CBOEN AEATENIbHOCTU LOCTMXKEHUSA HAYKN N TEXHUKWU, NHPOPMALMOHHbIE
CUCTEeMbI, CETUN CBA3UN, @ TaKXXe COBPEMEHHY NHPOPMaLIMOHHO-
TeNIeKOMMYHUKaUNOHHY0 MHppacTpykTypy (Poc. ras. 2011. 8 gesp.). [30.C.65]

ObpauwaeT Ha cebsa BHUMaHMe N. 1 4. 1 cT. 15 ®3 «O6 OP[}», B KOTOPOM NpenycMoTpPeEHO
rnpaso opraHos, ocywecTteasaowmnx OPLl, npepbiBaTh NpegocTaBiieHne ycnyr cea3n. Mo
CBOEN CyTW, AaHHOEe oNnepaTMBHO-PO3bICKHOE AeNCTBME, KOTOPOe MOXeT
OCYLLEeCTBNATbLCA U B paMKaX OTAEJIbHOrO onepaTMBHO-PO3bICKHOIO MEpPOnpuUAaTnS, He
nMeeT Nno3HaBaTes/IbHOW HarnMpaB/IEHHOCTU, @ 3aKJ/loHaeTCa B BO3AENCTBUN Ha
OKPY>KalLWy 0eNCTBUTENIbHOCTb. 3TO BO34ENCTBUNE Bbipa>kaeTCs BO BHE3AMHOM,
OAHOMOMEHTHOM MNpeKpaLLeEHNN NPenoCTaBEHNSA YCAYr CBA3M NN UX NPUOCTAaHOBEHNN
Ha HeonpepeneHHoe BpeMmsa. [22.C.7]

Llenbo gaHHOro MeponpuaTmna aBasaeTcs HefonyuleHve noJslyv4eHns nam nepenaym
Kakon-nmbo KpMMnUHaabHOW MHOPMaLIMK agpecaToM. B COBpeEMEHHbIX YCNOBUSAX HAaY4HO-
TeXHMYeCcKoro nporpecca, pa3BuTusa NHPOPMaALNOHHO TENEKOMMYHUKALMOHHbIX
TEXHOJIOM NI, COBEPLLUEHCTBOBAHNSA TEXHUYECKON COCTaBASAOLWEN CUCTEM CBA3N 3TO
MeponpuaTne MoXXeT BblITb OCYLLECTB/IEHO ONepaTUBHLIMU COTPYAHUKAMUN NPU
MCMNOJ/Ib30BaHMN COOTBETCTBYHIOLWLMX TEXHNYECKUX cpencTs. [29.C.77]

OTBETCTBEHHOCTb 3a HE3aKOHHbIN 060POT CrneumasnbHbIX TEXHUYECKUX CPEeACTB,
npenHasHa4YeHHbIX 419 HerslacHoro rnosiydyeHnsa nHgpopmaumm, npegnonaramoLwmmn
He3aKoHHOe NMpPon3BOACTBO, NpnobpeTeHne n (Man) cObIT cneunanbHbIX TEXHNYECKNX
cpencTB nNogobHOro HasHavyeHUs, npegycMoTpeHa B CcT. 138.1 YK PO.

CornacHo ®epgepanbHOMY 3akKoHY OT 28 nekabps 2010 r. Ne 390-93 «O 6e3onacHoCTU»
AN COo30aHMA 1 nogaepxaHns HeobxoaMMoro ypoBHS 3alMLLEHHOCTY 0O6bEKTOB
H6e3onacHocTu B Poccum paspabaTbiBaeTCcs cucTemMa npaBoOBbIX HOPM, pPerynpyroLLmx
OTHOLLEHNA B 3TOMN 0b6nacTu, onpenensoTcsd OCHOBHbIE HanpaB/eHNs AesaTebHOCTH
OpraHoB rocyfapCcTBEHHOW BACTU U yripaBnaeHns, popMmnpyroTcsa nnm obpasytoTcs
opraHbl obecrnedyeHnsa 6e30MacHOCTN N MeXaHU3M KOHTPOAS U HaA30pa 3a UX
neATeNIbHOCTbI0. B 4. 3 CcT. 12 paccMaTpuBaeMoro 3akoHa Cooep>XUTCs MoJIoXKeHne,
COrjlacHO KOTOPOMY OpraHbl UCMOJIHNTENIbHON BNACTU, NCMOJIb3YIOLWLNEe B CBOEN
heATeNIbHOCTN cneunanbHble CUJbl N CpeacTBa (B HaCTHOCTU, OnepaTuBHbIE
noapasaesieHns BCcex yrnosHOMOYeHHbIX Ha To @3 «06 OPLl» cybbekToB), ENCTBYIOT
TONIbKO B Npejesiax CBOen KoOMNeTeHUMN N B COOTBETCTBUM C 3aKoHOAaTeNbCTBOM (Poc.
ras. 2010. 29 pek.). [14.C.6]



pynny 3aKoHoOaTesIbHbIX aKTOB, Peryampytowmnx obecTBeHHbIe OTHOLWEHUS,
BO3HUMKalOLWMX B npouecce ocywectsneHnsa OPL, npeactasnaioT: YK PO, 3akoH
Poccuimnckonm depgepaumnm ot 21 nonda 1993 r. Ne 5485-1 «O rocygapCTBeHHOW TanHe»,
depepanbHbin 3aKOH 0T 27 nionsa 2006 r. Ne 149-03 «O6 nHdopmaumu,
MHGPOPMALMOHHLIX TEXHOJIOMUAX U 0 3aWmTe nHpopmaunmn», degepanbHbln 3aKOH OT 7
nons 2003 r. Ne 126-®3 «O cBa3n». [30.C.65]

B yacTHOCTM, oTAeNbHble HOpMbI YTTK P® TpaanunMoHHO ABAKOTCA NPaBOBbIMU OCHOBaAMM
ocyuwecTteneHna OPL (B TOM 4ynucne n NCnosib30BaHNA TEXHNYECKUX CPeaCTB npwu
nposeneHun OPM). Tak, onpenenssa ncyepnbliBaoLlWmy nepevyeHb rocyapCTBEHHbIX
OpraHoB U OOJI)XKHOCTHbIX NNL, YNOJIHOMOYEHHbIX OCYLeCTB/IATb A0o3HaHue, YIK PO
4yeTKo 0603Ha4mn B 4. 1 cT. 40, 4yTo OB[], HageseHbl B COOTBETCTBUM C hefiepalibHbIM
3aKOHOA4ATe/IbCTBOM MOJIHOMOYMAMU Mo ocyulecTeneHunto OPL. Mpu atom n. 4 4. 2 cT. 38
YMNK PO [2] 06a3biBaeT opraHbl 403HaHWUSA NPOBOANTbL ONMepPaTUBHO-PO3bICKHbIE
MeponpuUATNA Mo NUCbMEeHHOMY nMopy4deHuto ciepgoBatens. Ctatbsa 89 YIK PO
pernamMmeHTUpyeT YyC/I0BUA NCNOJIb30BaHUA pe3ynbTaToB OPLl B 4OKa3bIBaHUN MO
YrOJIOBHbIM feslaM.

3akoH Poccuimnckon ®epgepaynm «O rocygapCTBEHHOW TanHe» B M. 4 CT. 5 yKa3bIBaeT, 4TO
K rocyapCTBEHHOWN TaHe MOryT 6bITb OTHeceHbl cBegeHus B obnactm OPLl o cnnax,
cpencTtBax, 06 NCTOYHMKAX, 0 MeToAax, NNaHax N pesybTaTax pa3BeabliBaTesIbHON,
KOHTppa3BenbiBaTe/IbHOW U ONepaTMBHO-PO3bICKHOW OeATe/IbHOCTU N OeATesIbHOCTM No
NPOTNBOLENCTBUIO TEPPOPU3MY, @ TaKXe AaHHble 0 PUHAHCMPOBAHUN STON
neATeNIbHOCTU. 3aKOH yperyanpoBas TakXe KOMMJeKC BONPOCOB, Kacatowmnxcs
3acekpe4dmBaHuns (pa3a. lll ) n paccekpevmBaHnsa ceegeHun (pasa. IV) n nx Hocmtenen,
pacrnopsi>XeHns cBeeHNAMU, COCTAaBAALWNMN roCyAapCTBEeHHYI0 TanuHy (pa3g. V),
3alMTbl rocygapcTBeHHOM TanHbl (pa3a. V) (Poc. ras. 1993. 21 nionsg). [29C.32]

B ®enepanbHOM 3akoHe «O6 nHpopmMaunm, MHHOPMALMOHHbBIX TEXHOOTUAX U O 3aLUMTe
MHOPMaLLMN» N3N0XKEHbI NpeanucaHna 06 nHpopMaunm Kak obbekTe NpaBoBbIX
oTHoweHun (cT. 5), 06 obnagaTtene nHpopmauum (cT. 6), obwenoCcTynHON MHGOPMaLK
(cT. 7), 0o NnpaBe Ha [ocCcTyn K nHpopmauun (ct. 8), 06 orpaHnyeHnn goctyna K
nHpopmaumm (cT. 9), o 3awmTe nHpopmaumm (cT. 16). B HacTHOCTK, rpa>kgaHe u
OopraHmM3aumn BrnpasBe OCyLWeCcTBAATb MOUCK U nosly4yeHue nbon nHpopmaumnm B tobbix
dopmMax n n3 nbbix NCTOYHUKOB Npu ycnosum cobnogeHns TpebosaHnn,
YCTaHOBJIEHHbIX HacToAWMM PenepalibHbIM 3aKOHOM U ApYyruMmn enepasibHbIMU
3akoHaMun. OrpaHmnyeHne gocTtyna K MHopMaumnn yCTaHaBIMBAETCSA TakKxXe
henepanbHbIMW 3aKOHaMU B LleSSX 3aWnTbl OCHOB KOHCTUTYLMOHHOIMO CTPOS,
HPABCTBEHHOCTM, 340POBbSA, NPaB N 3aKOHHbLIX MHTEPECOB APYrux nmu, obecnevyeHmns



060poHbI CTpaHbl 1 Be3onacHOCTM rocyaapcTBa (Poc. ras. 2006. 29 niong). [15.C.43]

depepanbHbI 3aKOH «O CBA3M» yCTaHaB/IMBaeT Npasuia B3auMo4eNCTBUSA onepaTopoB
CBA3M C opraHamu, ocyuwectenaowmmu OPL. Tak, B HaCTHOCTU, 3TUM BOMpoOCaMm
nocesuweHa CcT. 64 «0O6a3aHHOCTN ONepaTopoB CBA3M U OFpaHUYeHne npas
nosib3oBaTesien ycsyramm CBA3u rnpu nposegeHnmn onepaTuBHO-PO3bICKHbIX
MeponpuaTun, MmeponpuaTunm no obecnedveHuto besonacHoCcTn Poccumnckon depepaunm um
OCYLLEeCTB/IEHUWN CNeaCTBEHHbIX aencteuin» (Poc. ras. 2003. 10 vionsa). bonee noapobHoO
yKa3aHHble BONPOChI pernameHTUpoBaHbl BE4OMCTBEHHbLIMM HOPMaTUBHbIMKU akTamun (06
yTBepXaeHun TpeboBaHUN K CETAM 2/1EKTPOCBA3N AN NpOBEeAEeHNS onepaTMBHO-
PO3bICKHbIX MeponpuaTuin. YacTb |. Obwme TpeboBaHnS : Nnpukas MUHUHGPOPMCBA3U
Poccuu o1 16 aHB. 2008 r. Ne 6 // Btos1. HOpMaTUB. aKTOB hefep. OpraHoOB UCMOJIH.
Bnactn. 2008. Ne 9 ; O6 yTBepxaeHUn TpeboBaHUN K CETAM 3/1I€KTPOCBA3U AN1A
npoBefeHns onepaTUBHO-Pa3bICKHbIX MeponpuaTuin. YacTb Il. TpeboBaHMA K ceTAM
nepenayvn OaHHbIX : Mpuka3 MUHKOM- cBA3u Poccunm oT 27 maa 2010 r. Ne 73 // Tam Xxe.
2010. Ne 30 ; O6 yTBEpXAeHUN TpeboBaHNI K CETAM 3/1EKTPOCBA3N A1 NMpoBeaeHus
onepaTMBHO-PO3bICKHbIX MeponpuaTuin. YacTb lll. TpeboBaHnsa K ceTam TenerpadgHomn
CBSA3M 015 NpPoBEeAEHMNS ONepaTUBHO-PO3bICKHbLIX MEPONPUATUN : NPUKa3 MNUH- KOMCBSA3U
Poccum o1 27 vioHa 2016 r. Ne 285. URL: http://www.pravo.gov.ru).

K HOpMaTuBHbIM NPaBOBbLIM aKTaM, B TOW I UHON Mepe persaMeHTUPYoLWmM
npaBooTHoweHnsa B obnactm OPL n ncnonb3oBaHUA Npm 3TOM TEXHUYECKUX CPEeaCTB,
OTHOCATCA HOPMaTUBHbIE NPaBOBble aKThbl hefepasibHbIX OPraHoB rocyaapCTBEHHOMN
B/1laCcTW, yKasbl MNMpe3ngeHTta Poccnnckonm depepauymm, akTbl NpeacTaBUTENbHbIX U
3aKOHOOaTeNlbHbIX opraHoB Poccumnckon depepauynm, noctaHoBneHns MNpaBuTenbLCTBa
Poccunckonm ®epepaunn. [30.C.54]

B yacTHOCTH, YKa3oMm lNpe3ngeHTa Poccninckonm depgepaunnm yteepxaeH lNepeveHb
CBeLleHNIN, OTHECEHHbIX K rocygapCcTBeHHON TanHe. B NepeyeHb BKJIOYEHbI CBeaeHUS,
packpbiBatoLLme CUbl, CpeacTBa, MeToabl, NaaHbl 1 pesynbTaTbl OPL (06 yTBEpXAEHUN
NepeyHs cBeOeHUN, OTHECEHHbIX K TOCYyAapCTBEHHOW TanHe : yka3 pe3naeHTa Poc.
®epepauynm ot 30 HOA6. 1995 r. Ne 1203 // Cobp. 3akoHogaTenscTBa Poc. Pepepauunn.
1995. Ne 49, cT. 4775).

Mo aHanorum 6o NOArOoTOBMEH N YTBEpXAeEH lNepevyeHb cBeOEHNN KOHPUNOEHLNANBHOIO
xapakTepa Poc. ®egepaunmn. 1997. Ne 10, cT. 1127). [22.C.76]

B paMkax paccMaTpmBaeMoro n Bonpoca npencraBnseT MHTepec noctaHoBeHWE
MpaBuTenbcTBa Poccumnckonm ®epgepaynm ot 1 nona 1996 r. Ne 770, KOTOpbIM



yTBepXXAeHO MoNnoXXeHne o INLEH3NPOBAHNN OeATESIbHOCTU (PU3NYECKNX U
OPUOANYECKNX UL, HE YNOJIHOMOYEHHbIX Ha OCYLLECTBJ/IEHNE ONepPaTUBHO-PO3bICKHON
neaTenbHOCTU, CBA3aHHOM C pa3paboTKon, Npon3BOACTBOM, peanansaunen,
npnobpeTeHneM B LeNsSX Npoaakn, BBo3a B Poccmnckyto Gegepaunio 1 BbiBO3a 3a ee
npegensl crneumanbHbiX TEXHUYECKNUX CPEaCTB, NpeAHa3HavYeHHbIX (pa3paboTaHHbIX,
npuncrnocobsieHHbIX, 3anporpaMMUPOBaAHHbLIX) 0151 HEMJTACHOr0 NOJly4YeHns nHhopmMaumm,
n MNMepeyHa BNO0B cneumnanbHbIX TEXHUYECKNX CPeaCcTB, npeaHa3HavYeHHbIX
(pa3paboTaHHbIX, NPUCNOCOBNEHHbIX, 3aMPOrPaMMNPOBAHHbIX) OIS HErJ1aCHOro
rnoay4eHnsa nHopMaumm B npouecce oCyulecTB/IeHNsS onepaTUBHO-PO3bICKHOM
neatenbHocTU (B pegakumm ot 15 nonga 2002 r.) (Cobp. 3akoHogaTenbcTBa Poc.
depepaymn. 1996. Ne 28, cT. 3382). [29.C.11]

OAOHakKo, HeECMOTpPSA Ha BCe 06BEKTMBHbIE yCNEXN B CTAHOBJIEHMN U COBEPLUEHCTBOBaHUN
3akoHopaTenbcTBa 06 OP/l, ecTb ewe cybbeKTUBHbIE MPUYNHbI, HE MO3BONAIOLWME
rOBOPUTb O 3aBEPLUEHHOCTU HblHE CcyulecTBytowen npasoson ocHoBbl OP. [15.C.51]

Haw BbIBOO OCHOBbIBAETCA Ha TOM, 4TO B OCHOBHbIX HarnpaBJ/IeHNAX COBEPLUEHCTBOBaHNSA
npaBoBOro obecnevyeHmns opraHn3saumm n geatenbHoCcTn cnctemol MBI Poccmnn Ha 2007-
2017 rr., yTBepxaeHHbIX npukaszoMm MBI Poccum oT 5 aHBapsa 2007 r. Ne 5 (JokymMeHT
onybnnkoBaH He 6bi1. JoCcTyn 13 crpas.- MPaBoBON cUCTeMbl «KOHCYNbTaHTIAOC»),
OTMeYaeTCs, 4TO Ka4yeCTBO 3aKoHoAaTeNbCTBa Poccumnckon depepauun,
perynumpytouiero cpepy BHyTPEeHHUX Aesl, He B NOJIHOW Mepe COOTBETCTBYeET
COBpeMeHHbIM TpeboBaHMAM. B 3aKoHo4aTesIbHbIX U BEAOMCTBEHHbIX HOPMaTUBHbIX
rMpPaBoOBbIX aKTax, peryanpyrowmnx geatenbHocTs OB[, B ToM 4yucne n OPL, nmetoTcs
onpepneneHHblie npobensl. [30.C.11]

Cpeu,m HNX MO>XHO BblAENINTb CJieayrouine:

e 3aKOHOOATENbCTBO COAEPXKUT 3HAUYNTENIbHOE KOJIMYECTBO B6/1aHKETHbIX, @ TakXXe
aybnupyowmx nnm npoTuBopeYawnx gpyr opyry Hopm;

e B MB/[l Poccun He OoTna>KeH N NPaKTUYEeCKN HE UCMNOIb3YyeTCs MeXaHNU3M NpaBoOBOro
MOHUTOPUHra;

e He 3aBeplleH nNpouecc cucTteMaTmsaynm, KOHCOMgaumm n KoguunkKaumm npaBoBbIX
npeanucaHuin;

e He BbipaboTaHbl YeTKNE KPUTEPUMN OLLEHKN 3(PPEKTUBHOCTU NPUMEHEHMNS
HOPMAaTMBHbLIX MPABOBbLIX aKTOB, perjaMeHTupylowmnx geastensHocts OB, n ap.

B HopMax, onpefensatoLmx CoCTaB HOPMATMBHbIX MPaBOBbIX aKTOB, 3aKOHOA4ATE/b He
NPUBOANT NCHEPMNbIBAOLLEro NepeyHs denepasbHbiX 3aKOHOB, KOTOPbIE COCTaBAAOT



npasoByto ocHoBy OPJl. 9To npegnosiaraeT, 4TO AaHHbIA NepevYeHb MOXXET MOMNOJIHATbLCA
HOBbIMU 3aKOHOAATENIbHbIMN akTaMun. [22.C.65]

NMpakTUYeCcKn HM ogHA HOpPMa PAaCCMOTPEHHbIX 3aKOHOB HEMOCPEACTBEHHO He
perynupyet CTO OP[ OB[l. B uesnom, Ha Halwl B3rnag4, 3TOT BULO OeATEeNIbHOCTU
HeobxoanMo yperynmpoBaTb, NpeaycmoTpes B O3 «O6 OPL» [3] caMOCTOATENbHYIO
HOPMY, eMYy MOCBALLEHHYIO.

Kpome Toro, MMelTCs HETOYHOCTM B KOHCTPYMPOBAHMN HOPMbI 4. 3 CT. 6 ®3 «O6 OP/1»,
roe roBopuTCs O MPUMEHEeHUN B Xo4e npoBefeHnsa onepaTMBHO-PO3bICKHbIX
MeponpuATUA BUOEO- N 3BYKO3arnncum, KNHO- N POTOCbEMKU. Pedyb naet o cpencrBax
BbISIBJIEHUA N pukcaumm nHpopmaumm. OgHako ganee cnefyeT Bbipa>keHne «a Takxe
apyrue TexHn4yeckme n nHble cpeacTBa», YTO NpeanosiaraeT Haanyme
npeawecTBYOLWEro 3ToOMy rNepeyHto psaaa TeEXHNYECKMX cpencTs. Ha Haw B3rnag,
AaHHoe 06CToATENbLCTBO BbIFNAANT HE BMOJIHE SIOrMYHbIM. NpeactasnsaeTcsa Hanbonee
npuemMmnemMon cnepymulas penakuma 4aHHOro NosioXkeHus: «B xone nposeneHns
ONnepaTMBHO-PO3bICKHbIX MEPOMPUATUA UCNOJb3YIOTCA MH(POPMALMOHHbIE CUCTEMBI,
BUAEO-, ayano-, KNHO- U poToannapaTypa U UHble TEXHNYEeCKMe CpeacTBa,
npegHasHa4vyeHHble (pa3paboTaHHble, NpMUCNocobsieHHble, 3anporpaMMUPOBaHHLIE) A4
HernacHoro nNoay4YeHns nHopMaumnm B npouecce oCcyLecTBeHnsa onepaTuBHO-
PO3bICKHON 0eATEeNbHOCTU, @ TakKXXe CpeacTBa, He HaHocswme yuepba XU3HN 1
3[l0POBbIO JIIOAEN N HE NPUYMHSAIOWME Bpeaa okpyXatowen cpene». [30.C.12]

B MaHHbI 3aKOH L|es1eco0bpa3HOo BKIIOYNTb CTaTbio «OCHOBHbIE NMOHATUSA, UCMOJIb3yeMble
B HACTOALLEM 3aKOHe». B Helh He06X0AMMO MOSICHUTbL KJIlOYEBbIE TEPMUHbI, KOTOpPbIE
MO>XHO N HY>XHO HAMOJIHUTb NPABOBLIM CMbICJIOM B OTAE/IbHOW AeMUHNLINY
(onepaTuBHOE NoapasaesieHne, KOHCNMpPaLUns, HEFrNAaCcHOCTb, CheLnasibHoe TeEXHNYeckoe
obecneyeHune, npegaHne rnacHoOCTU 1 ap.).

Mpn 3TOM HY>XXHO Y4UTbIBaTb, 4TO Ntobas gepnHULmMa oTparkaeT He BCe NPU3HaKu
onpenenseMoro noHATUA, TeM bosiee HEBO3MOXXHO AaTb HOPpMAaTMBHOE onpeaesieHne
TaKOMy C/I0OXXHOMY BUAY couManbHOM NPakKTUKK, Kak OPLl. BMecTe € TeM C pa3BUTUEM
npasa yCUIMBaeTCH CTerneHb B3auMo4eNCTBMUSA ero MaTepuasisHOW 1 npoueccyasbHON
cocTasnswowmx. laxke B yroJOBHOM 3aKOHOAaTeIbCTBE NOSABNAETCSA BCe BonbLUe HOpM,
nmetowmnx obecneymsatownin, NpoueaypHbIi, NpoLeccyasbHbin XapakTep (Hanpumep,
WHCTUTYT aocynebHoro cornaweHumns o cotpyaHu4ecTse). Takme HOpMbl, NO CyLLEeCcTBY,
obecrneymBalOT «XKU3Hb>» YroJIOBHOMY 3aKoHY. bosnee nepcnekTuBHbIM 66110 Obl
coCcpenoTo4NTbCs Ha pa3paboTke NpaBoBbLIX Mpouenyp NposeneHns onepaTmBHO-
PO3bICKHbIX MeponpuaTuin n nx CTO.



2.2.CuctemMa BeJOMCTBEHHbIX aKTOB NMPOKYPOPCKOro Haa30pa 3a UCMOJIHEHVMEM 3aKOHOB
B OMepaTUBHO-PO3bICKHOW 0eATe/IbHOCTU MO BbISABJIEHUIO U PACKPbLITUIO MPecTyrnjieHnn

[NpUMEeHNTEeNbHO K HalleMy uccaenoBaHuio, B Ka4eCTBe KPUTEPUEB, MO KOTOPbLIM
paccMaTpuBaeMas CMCTeMa HOPM NpaBa MOXXeT BbITb NpM3HaHa CaMOCTOATESIbHOMN
OoTpac/ibio NMpaBa, NoJjlaraem AOMNYCTUMbIM NCMOJIb30BaTb NpenJsioxXeHHble H.U.
MaTy30BbIM 1N A.B. Manbko cnepytoLime ycnoBusa:

a) cTeneHb cBoeobpa3ns Tex Nan NHbIX OTHOLLEHWN;
0) X yaenbHbIN BeC;

B) HEBO3MOXXHOCTb yperysimpoBaTb BO3HUKLUVE OTHOLUEHNSA C MOMOLLbIO HOPM OpPYruxX
oTpacnen;

r) Heo6xoAMMOCTb NpMMeHeHnsa ocoboro metona perynmposaHus. [10.C.. 307]

Takum obpa3oM, y>Ke N3BeCTHblIe KpUTepumn - npeameT u MeTos NnpaBoBOro
peryampoBaHus, OTpa>KeHHbIe B BbllLeyKa3aHHbIX MyHKTax a) U r), LOMNOJIHATCS
KOJINYECTBEHHbIMU (MYHKT 6) N Ka4yeCTBEeHHbIMU (MYHKT B) NOKa3aTenssMu.
HenctenTtenbHo, cBoeobpasme OTHOLWEHU, BO3HUKAOLWLMX NPU OCYLLEeCTBAEHNM
NMPOKypoOpamMmn Haf30pHON OeATENIbHOCTU, He Bbi3biIBa€T COMHEHUW, MOCKONbKY BonbLue
HW OOWH OPYrOW rocyaapCTBEHHbIM OopraH He obnafgaeT TakuM nepevyHeM PyHKUNN 1
MOIHOMOYUI. [pK 3TOM NPOKYPOPCKO-HALA3OPHbIE OTHOLIEHNS, BO3HUKAlOLWME B
pe3sysibTaTe 0eATesIbHOCTU NPOKYypaTypbl, UTPa0T Ba>XHY POJib B XKU3HN COBPEMEHHOIO
obuwecTBa. Tak, NoOKasaTenn HaA30pPHON AEATENbHOCTM MMEIT MNOCTOSHHYIO
MOJIOXKUTENbHYIO AVMHAMUKY, @ AeATesIbHOCTb NMPOKypaTypbl MO 3awmTe npas n ceobopn
yesloBeKa 1 rpa>kgaHmHa no cBomMM MacwTtabam, opraHM3oBaHHOCTU U 3PPEKTUBHOCTH
MPEeBOCXOANT AEeATEeNIbHOCTb UHbIX, KaK FOCy0apCTBEHHbIX, TaK U rpaKaaHCcKuXx,
MpPaBo3aLlUNTHbLIX MHCTUTYTOB [24]. CKa3aHHOe faeT BCe OCHOBAHMSA NMPU3HaTb BbICOKUM
yOenbHbIN BEC MPOKYPOPCKO- HAA30PHbIX OTHOLEHUI Cpeamn apyrmnx obLecTBeHHbIX
OTHOLUEHWWN, peryampyembiXx HopMamMun npasa.

B [aHHOW Lenn paccy>XAeHWi, NocsiefoBaTeNIbHO A0KA3bIBAOLWINX BO3SMOXKHOCTbL CYATATb
NPOKYPOPCKO-HAaA30PHY0 AesATeNbHOCTb CaMOCTOATE/IbHOM OTPaC/bio NpaBa,
HanboNbLUYO CIOXKHOCTb MPeAcTaB/seT yCN0BUE, COr/TaCHO KOTOPOMY BO3HMKatoLMe B
pe3sysbTaTe AesTEeNIbHOCTU OpraHOB NPOKYpPaTypbl OTHOLIEHNS HEBO3MOXHO
yperynmpoBaThb C MOMOLLbI HOPM APYrUX oTpacsieil npasga.



HencTBuTenbHO, 0eATesIbHOCTbL OPraHoOB NPOKYpPaTypbl MOCTOAHHO CBA3aHa C
NnPUMEeHEeHNEM HOPM MpaBa Pa3/INyYHbIX oTpacsen. [1o3ToMy NpakTUYEeCKU HU OOHa
NMPOKYpopcKas npoBepka nMbo HM 0QHO y4acTue NPOoKypopa B Cyae He MOoryT bbiTb
pernamMeHTUpoOBaHbl TONIbKO PefepasbHbIM 3aKOHOM «O nNpokypaType PO» 6e3
NMPUMEHEHNS NPaBOBbIX HOPM TaKUX (pyHAaMeHTasIbHbIX OTpac/sien npaea, Kak,
Hanpumep, yroJoBHOE, rpa>KgaHCKoe, agMUHNCTPaTUBHOE, YIrOJI0BHO-NpoLeccyasibHOe
npaso n ap. [22.C.54]

BmecTe c TeM, yKa3aHHble apryMeHTbl He MOryT BbITb NPUHATLI B KayecTBe 6eCccnopHoro
[OKa3aTeNbCTBa HEBO3MOXXHOCTM NMPU3HaHNA NPaBOBOro peryinpoBaHns npoKypopCcKo-
Ha[30pPHOWN AEeATENIbHOCTU B KAYEeCTBE CAMOCTOATESIbHON NPaBOBOMN OTPAC/IN, MOCKOJIbKY
Teopus NpaBa, NOMUMO CYLLECTBOBAaHNA PyHAAMEHTalbHbIX NN OCHOBHbIX OTpacsen
npasa, BblAeNSeT Tak)Xe U KOMMJIEKCHble 0Tpacaun npaea.

TakK, 0 CaMOCTOATENbHbIX MPaBOBbIX 06pa30BaHMNAX KaK O KOMMJIEKCHbIX OTpacasax rnpaBa
paccyxnaeT C.C. AnekceeB [10], yka3biBad, 4TO lopnanvyeckme HopMbl, BXoasume B
KOMMNJIEKCHble 0Opa30oBaHNs, NPOOO/IKAT OCTaBaTbCA B r1aBHOW CTPYKTYype, B
OCHOBHbIX OTPAC/AX U HAa HUX PACNPOCTPaHATCSA obLme NONOXKEHNA COOTBETCTBYOLLMNX
OCHOBHbIX OTpacsen. Bo BTOPUYHYIO )Ke CTPYKTYpPY OHU BXOAAT, OCTaBasiCb HOpMaMu,
HanpuMep, rpa>kAaHCKOro, yrojloBHOro, agMMHUCTPaATMBHOIO, TPyA0BOro npasa. Mpu
3TOM OH NPU3HAET KOMMJIEKCHbIE OTPaCcan ocobonm ropnanvyeckon LenoCcTHOCTbIO, Korga
HOPMbl KOMMJIEKCHOrO 06pa30BaHNS BTOPUYHO, HNUYYTb HE HapyLUas apXUTEKTOHNKN
OCHOBHbIX OTpac/en N He NCKJIDYasa N3 NX COCTaBa HM €eANHON HOPMbI, 06begUHATCS B
ocobyto 0BUHOCTb B COOTBETCTBUN C UHbIM NpegmeToMm perynmposaHusa [10.C.. 198].

Obobuwan n aHann3npysa NnMeLmecs B Teopmumn npaBa CyXAeHNS OTHOCUTESIbHO MecCTa
MpPaBoOBOro peryJnpoBaHns NPoKYypoOpPCKO-HaO30pHON AeATENIbHOCTU B CUCTEMe npaBsa,
Mbl MOJIHOCTbIO pa3geniemM MHeHre 0 TOM, YTO NMPOKYPOPCKO- HaA30pHOe Nnpaso
ABNSAETCA KOMMJIEKCHOW oTpachbio npasa [15.C.34].

B 3TON CBA3M B KOHTEKCTE HalLero nccaenoBaHna yMecTHbIM ByneT onpeaennTbs MeCcTo
NMPaBOBOIro PerynpoBaHNsA TOW YaCTW MPOKYPOPCKOro Ha30pa, KOTopas CBs3aHa C
NCMNOJIHEHMEM 3aKOHOB B ONEepPaTMBHO-PO3bICKHON AeATEeNIbHOCTM B LEeSIOM, U B HaCTHOCTU
B OP[l, No BbISIBJIEHUIO N PACKPbITUIO NpecTyrnyeHnin. Monaraem, 4To psig HOpMaTUBHbBIX
NPaBOBbIX aKTOB, @ TaK)Xe OTAeJsIbHble NPaBOBble HOPMbI, MOCPEACTBOM KOTOPbIX
OCYLLECTB/ISIETCS MPaBOBOE PeryampoBaHne NPOKYPOPCKOro Haa3opa 3a UCMOSHEHNEM
3aKOHOB B OMNepaTUBHO-PO3bICKHOM AEATEeNbHOCTU, NPeACcTaBnsaloT cobol cuctemy,
KOTOPY AOMNYCTMMO Ha3blBaTb MPaBOBbIM UHCTUTYTOM, BXOAALWLNM B KOMMJIEKCHYHO
oTpac/ib NpaBa, PeryampytoLLlyio NpPoKypopCKO-HaA30pHYO AEATENIbHOCTb B LEJIOM.



[22.C.6]

MpaBOBOW MHCTUTYT, NPEACTaBAAOLWMNA cOBON cncTeMy cneumasbHbIX HOPM, Kak n
nobas cncrtema, 4OJIKEH ABAATLCA «KOHEYHbIM MHOXXECTBOM (PYHKLIMOHAIbHbIX
3/1IEMEHTOB N OTHOLWEHN MEeXAY HUMWN, BblAENEHHbIM N3 cpefbl B COOTBETCTBUN C
onpeneneHHoON Lesibio B paMKax onpeaesieHHOro BpeMeHHoro nHtepsana» [14]. Takoe
BUAEHME NPaBOBOro MHCTUTYTa npegonpenenseT CUCTEMHbIN NOAXO0A, COCTOALWMNN N3
psiga nocnenoBaTesibHbIX 4ENCTBUIA, MPOM3BOACTBO KOTOPbIX HEOBXOAMMO AN aHanM3a
BXOASALLMX B 3TOT MHCTUTYT NPaBOBbIX HOPM KakK Mo OTAe/IbHOCTU, TaK U B COBOKYMHOM
MX B3aUMOLENCTBUMN.

Bo-nepBbiX, HEOHXOAMMO BbIAEINTbL U3 BCEro AeNCTBYOLLEro 3aKoHo4aTeNbCTBa
KOHEYHOE MHOXXECTBO CrneLyalibHbIX HOPM, COOTBETCTBYIOLMX ONpenesieHHOoN,
YCTAHOBJIEHHOW B 3aKOHe Lienun - obecneyeHnto BEpXOBEHCTBA 3aKoHa, eUHCTBa U
yKpenaeHns 3aKOHHOCTW, 3alMThl NpaB U cBobof YenoBeka 1 rpakgaHuHa, a Takxe
OXpaHseMbIX 3aKOHOM MHTepecoB obllecTBa 1 rocygapcTsea [1] npu ocylwecTBaeHUN
onepaTMBHO-PO3bICKHON OEATENIbHOCTW.

Bo-BTOpbIX, TpebyeTcs yCTaHOBUTb NepapXxn4eckyto CTPYKTYpy ee (CucTeMsl)
PYHKLMOHANbHbLIX 3JIEMEHTOB - CNeumnanbHbIX NpaBoBbIX HOPM. [30.C.76]

B-TpeTbux, npocneanTb CBA3U, CyLeCTBYOLWME MeXay 3TUMU 31IeMeHTaMun, oueHnBasa
ypoBeHb N Ka4eCTBO NX B3aMMO4EeNCTBMUS. lMpepgnonaraeTca, 4TO Ka4yeCcTBO
B3aMMOOeNCTBUS 6y,£l,eT 3aBUCeTb OT CTerneHm CcorslaCcoBaHHOCTHU Tpe6OBaHI/II7I,
YCTaHOBJ1IEHHbIX YKa3aHHbIMU CneunaibHbIMU MPaBOBbIMN HOPMaMW.

Mpwn 3TOM ycnoBmem 3hpeKTUBHOCTU OaHHOM CUCTEeMbl ByeT Takoe npaBoBoe
perynvposaHme nNpoKypopCcKoro Hag3opa, Npm KOTOPOM NpaBonpuMeHuTeIbHas
npakTuka byaeT CTaNkKnMBaTbCA C HAMMEHbLUNM YNC/IOM MPOTUBOPEYNIA B AENCTBYIOLLEM
3aKOHOOaTeNbCTBe, NMPEenATCTBYOLWMNX MPUHATUIO CNpaBedsIMBbIX U pauMOHaNbHbIX
peLweHnn, ocnapmBaHne KOTopbiX NpMBOoANI0 Bbl K X oTMeHe. [21.C.43]

BMecTe ¢ TeM, aHaJIn3 COBPEMEHHOI0 NPABOBOIro PEryIMPoOBaHNA NMPOKYPOPCKOro
Haf30pa BoobLLEe U NPOKYPOPCKOro HaA30pa 3a UCMOJIHEHMEM 3aKOHOB B OMNepaTUBHO-
PO3bICKHOW NeATeNbHOCTUN B YaCTHOCTU MO3BOJISET KOHCTATUPOBaTh Halnyume
MHO>XXeCTBa Npob6JIeMHbIX BOMPOCOB, NO3BONAIOLWNX NOABEPrHYTb 060CHOBAHHOW KPUTUKE
3Ty chepy OoTe4eCTBEHHOr0 3aKOHO4aTeIbCTBA. VIMEHHO NO3TOMY Bo3pacTaeT
NpaKTUYeCcKas 3Ha4YMMOCTb BOMPOCA O HaIMYMN OTPACAM NpaBa, PeryanpytoLLlen
NMPOKYPOPCKO- HAA30PHYI0 AeATeNbHOCTb, MOCKOJIbKY OH npegonpeaenseT
TeopeTunyeckmne npeanochbiiKn HeobxoaMMOCTV NOCTAaHOBKW Nepes 3aKoHoaaTeseM



33341 No COBEPLUEHCTBOBAHMIO NPABOBOIro PeryanpoBaHns COOTBETCTBYOLLEN
neaTeslbHOCTU opraHoB NpokypaTypsbl. [23.C.51]

PyKOBOACTBYSICb NMPUBEAEHHBLIM BbILLE a/ITOPUTMOM OENCTBUN, BHavane cnenyet
BblAE/INTb T€ HOPMAaTMBHbIE NMPABOBbIE aKThl, B KOTOPbIX COAEPXKATCA CheLunasbHble
NpPaBOBble HOPMbI, B TOW AW NHOW CTEMeHW BAUSIOLWLME Ha NPaBOBOE PerysinpoBaHune
NPOKYPOPCKOro Hag3opa 3a UCMOJIHEHMEM 3aKOHOB B ONepaTMBHO-PO3bICKHOM
AesATeNbHOCTW, HanpaB/EeHHOW Ha BbISIBJIEHME U PacKpbiTUe npecTynnaeHunin. Mpu 3ToMm, B
COOTBETCTBUM C MepapXneln HOPMATUBHO-MPABOBbLIX aKTOB, HEOOX0AMMO NATU OT 06LLNX
HOPM K YaCTHbIM.

Monaraem, 4To nepapxmyvecKyto CTPYKTYypy NPaBoOBOro peryanpoBaHuns npoKypopCcKoro
Haf430pa 3a NCNoJIHeHMEM 3aKoHOoB B OP[] BO3MOXXHO NpeAcTaBuUTb COCTOALLEN
rnocnenoBaTesIbHO U3 3aKOHOAaTesIbHOW, BEAOMCTBEHHON U MEXBEOOMCTBEHHOW
HOPMATUBHOW OCHOBbI.

Tak, HanpuMmep, 3aKOHO4aTeIbHY0 OCHOBY NMPOKYPOPCKOro Hafa3opa 3a UCMOJIHEHUEM
3aKOHOB opraHamu, ocyuwectsndawowmmm OPL, nomumo cT. 2, 15, 17, 18, 19-25, 46, 52,
53, 55 KoHCcTuTyumm PO, cocTaBnfAoT crneynanbHO-oTpacsieBble HOPMbI: CT. 1, 29 n 30
depepanbHOro 3akoHa «0O npokypaType Poccumnckon depgepaynn», cT. 1, 3-5, 6, 8-10,
14, 20-22 ®epnepanbHOro 3akoHa «0O6 onepaTUBHO-PO3bICKHON AEATENbHOCTU», CT. 24
depepanbHOro 3akoHa «O ®egepanbHon cnyxbe 6ezonacHocTu», cT. 32 ®enepasibHOro
3aKkoHa «O rocypgapcTtBeHHOW oxpaHe» u ap. [24.C.41]

NMpumepomM BEJOMCTBEHHOMO HOPMATUBHOIO PErynpoBaHnsa B uccnengyemonm obnactum
apnseTca: NMpukas eHepasnbHOro npokypopa Poccum ot 15.02.2011 Ne 33 «0O6
opraHu3aumm NPoOKYypPoOpPCKOro Haa3opa 3a UCMoJIHEHMEM 3aKOHOB NPU OCYyLEeCTB/IEHNM
onepaTUBHO-PO3bICKHOW AesaTesibHOCTU», MNMpunkas NeHepanbHOro npokypopa Poccmu ot
15.07.2011 Ne 211 «O6 opraHmsauunm Haa3opa 3a UCMOJIHEHMEM 3aKOHOB Ha TPaHCMopTe
1N B TaMOXXeHHOW chepe», Npukas NeHepanbHOro npokypopa Poccmum o1 29.08.2014 Ne
454 «O6 opraHusaumm NPoOKypoOpCKOro Haa3opa 3a NCMOJIHEHNEM 3aKOHOA4AaTeslbCTBa O
NPOTUBOLENCTBUN Koppynuumn», Npukas NeHepanbHoro npokypopa P® ot 07.02.2013 Ne
58 «06 yTBepxaeHuu MNMonoxeHnsa o npuMeHeHnn obLwmx NoAXo40B NPy NOATOTOBKE U
npoBefeHNN NPOBEPOK AeATENIbHOCTU NPOKypaTyp cybbekToB Poccumnckon ®depepaunm n
NMPUPaBHEHHbIX K HAM Creuvaan3npoBaHHbIX NpokypaTtyp» 1 ap.[30]

Mpnmepom MeXxBegoMCTBEHHOW HOPMAaTUBHOM OCHOBLI MOXET CNyXunTb MNpuka3 MB/L]
Poccuun, N'eHepanbHOW NpokypaTypbl PO n CneaCcTtBeHHOro KOMMUTETa NpU NpokKypaTtype
P® o1 16 aHBapsa 2015 r. Ne 38/14/5 «O6 yTBEepXaeHnn MHCTPYKLUMKM O Nnopsgke



paccCMOTPeHNs 3as9BaeHUN, COOBWEHNN O NPECTYNNEHUAX N MHON NHGOPMaLUn O
NPoOUCLLIECTBUAX, CBA3AHHbIX C 6e3BeCTHbIM NCYE3HOBEHMEM NNL»; YKasaHue
eHepanbHOW NpokypaTypbl PO n MBL, PO oT 29 ceHTa6psa 2008 r. Ne 215/69, oT 29
ceHTabpa 2008 r. Ne 1/7818 «O nopsiake npeacTaBieHNs opraHaMm BHYTPEHHUX Oen
onepaTUBHO-CJTY>KEOHbIX OKYMEHTOB C LieJiblo OCYLEeCTBAEHNA NPOKYypopaMm Hagsopa
3a ucnosiHeHneM ®epfepasibHOro 3akoHa «O6 onepaTMBHO-PO3bICKHON 0eATeNbHOCTU;
Yka3aHue 'eHepanbHOW npokypaTypbl PO n ®Cb PO Ne 20-27/10 ot 18 anpena 2002 r.
«0 nopsagke ocyLlecTBIeHUSA NPOKYPOPCKOro Haa3opa 3a ucnosiHeHneMm denepasibHoOro
3akoHa «06 onepaTMBHO-PO3bICKHON AEATENbHOCTM» OpraHamMu denepasibHON Cy>KObl
be3onacHocTu» n ap. [15.C.65]

AHanusnpya HOpMaTMBHO-MNPABOBOE peryJimpoBaHne NPoKYpPoOpPCKOro Haa3opa 3a
ncnonHeHnem 3akoHoB B OP[l, cnegyeT oTMeTUTb, YTO AAHHOE perysmpoBaHue
NMPOKYPOPCKOro Haa3sopa B 4actm OP[l, cBSA3aHHOMN C BbIIBJIEHNEM U PaCKPbITUEM
npecTynaeHuin, He MeeT Kakux-1nmbo cneymasnibHbIX HOPMAaTUBHO-MPAaBOBbLIX aKTOB. B
CBSA3W C 3TWUM, NOJ1araem, 4To OCyLLeCcTBJ/IEHNE MPOKYPOPCKOro HaA30pa 3a UCNOJSIHEHNEM
3akoHOB B OPJ] NO BbISIBJIEHMIO YN PACKPbLITUIO NMPECTYNJIeHU perysnpyeTcs BCen
CUCTEeMOW HOPMaTUBHO-MNPABOBbLIX aKTOB, NpeAHa3Ha4YeHHOW ONs pernaMmeHTaunm
MPOKYPOPCKOro Han3opa 3a ncnosiHeHnem 3akoHos B OP[] B uesiom.

Mpwn 3TOM creundpmka HOpMaTUBHO-MPABOBOIro peryJnMpoBaHnsa NPOKYPOPCKOro Haa3opa
B yactu OP/[l, cBA3aHHON C BbIABNIEHUEM N PACKPbITUEM NPECTYNJEHUN, BCe Xe
CyLW,ecTBYeT, HO HE Ha YPOBHE OTAEe/IbHbIX HOPMATUBHO MPAaBOBbIX aKTOB, @ Ha NOPAAOK
HUXXe, TO eCTb Ha YPOBHE OTAeSIbHbIX MPaBOBbIX HOPM. [22.C.51]

MpMepoM TakuxX HOPM Ha 3aKOHOLaTe/IbHOM YPOBHE ABNATCA: CT. 29 ®3 «O
npokypaTtype PO», cT. 21 ®3 « O6 onepaTUBHO-PO3bICKHON AEATENIbHOCTU», CT. 24 @3
«O thenepanbHom cnyxbe beszonacHoCTU», onpeaensawLlme COOTBETCTBYOLWMNN NpegmeT
M npenenbl NPoOKypopckoro Haasopa un ap. [15.C.65]

Ha non3akOHHOM BeAOMCTBEHHOM YPOBHE MOXXHO NPUBECTUN NPUMEP HOPMbI,
cogepxawencs B n. 7 4. 2 MNMpukasa NeHepanbHOro npokypopa Poccum ot 29.08.2014 Ne
454 «0O6 opraHm3aumm NPOKYPOPCKOro Haa3opa 3a UCMOJIHEHMEM 3aKOoHO4AaTeNIbCTBa O
MPOTMBOAENCTBUN KOPPYNUUN», KOTOPasi COAEPXMNT TpeboBaHMe K COOTBETCTBYOLNM
CTPYKTYPHbIM noapasnesieHnsaM OpraHoB NpoKypaTypbl N YNOJIHOMOYEHHbIM MPOKYpopam
0 TOM, 4TO: «Haa3upas 3a 3aKOHHOCTbIO ONepaTUBHO-PO3bICKHOW AeATeNnbHOCTHU, ocoboe
BHMMaHVe yaensaTb NOJHOTE NMPUHMMaEeMbIX NPaBOOXPaHUTENIbHLIMW OpraHaMu Mep no
BbISIBJIEHUIO U NpeceyvyeHnio NpecTynaeHnn, npeactasnsaowmx 6obllyo obLecTBEHHYO
OMaCHOCTb, COBEPLUEHHbIX BbICOKOMOCTAaB/IEHHBbIMU OO0/IXKHOCTHLIMU nnuamn».[22.C.61]



Ha noa3akOHHOM MeXBe4OMCTBEHHOM YpPOBHE Hanbosiee XxapakKTepHbIMU ABAAIOTCA
HopMbI Mpuka3a MB[, Poccun, N'eHepanbHOM npokypaTypbl PO 1 CneacTtBeHHOro
KoMuTeTa npu npokypaTtype PO ot 16 aHBapsa 2015 r. Ne 38/14/5 «O6 yTBEpPKAEHNMN
NHCTpYKUUM O nopsAaKe pacCMOTPEHMUSA 3as8BNEHNIN, COOBLLEHNA O NPECTYNNEHNAX N NHON
WHOPMaLLMKM O NPOUCLLUECTBUAX, CBA3aHHbIX C 6@€3BECTHbLIM NCHYE3HOBEHMEM NTULL»,
Hanpumep,:

- B M. 10 cooep>Xntca HopMa, yCTaHaB/IMBaOLWAa NPU3HAKM COBEPLUEHNS NpecTynJIeHns
B OTHOLUEHMN pa3blCKnBaeMoro nmua; [16.C.61]

- B N. 25.3. cOAep>XnTCcs HOpMa 0 TOM, 4TO YNOJIHOMOYEHHbIE MPOKYPOPbl 00A3aHbI
BbIHOCUTb B nopaake n. 2 4. 2 cT. 37 YINK P® nocTaHoOB/IeHME O HanpaBeHUN
COOTBETCTBYIOLWMX MaTeEPMANOB B CI€ACTBEHHbLIN OpraH B Cly4ae Haan4umsa B
MaTepuanax gesia onepaTUBHOINo y4eTa Uan B MaTepuanax npeaBapuTeslbHOW NMPoBEpPKHK
no coobuweHnto o 6e3BeCTHOM NCYE3HOBEHUM YeN0BEKA AaHHbIX, COAEPXKALLMX NPU3HAKM
NnPecTynJjeHns B OTHOLEHNN UCHe3HYBLWEro anua. [21.X.23]

Takum obpa3oMm, cneundurka HOpMaTUBHO-MPABOBOIr0 PEryIMpoOBaHNS MPOKYPOPCKOro
Haf430pa 3a NCrnosiHeHMeM 3akoHoB B OP/[] No BbLISBJIEHUIO N PACKPbLITUIO MPEeCcTyn/eHnn
3aKJ1l04aeTCsa B OTCYTCTBUM CreynasibHbIX HOPMaTUBHO-MNPABOBbLIX aKTOB, MOCKOJIbKY
TaKoe peryampoBaHue OCyuleCcTBASETCA Ha YPOBHE OTAe/IbHbIX HOPM, COAep>XallnXxcs B
3aKOHOAATEeNbCTBE, PEryanpyowemM NpoKypopCcKUm Haa3op 3a NCNOJIHEHNEM 3aKOHOB B
OPJ] B uenom.

BMecTe ¢ TeM, cfieqyeT NpU3HaTh, 4TO B NocCsieqHee BPEMS, B CBA3M C CyLLIECTBEHHbIM
yBeJIMYEHNEM YUCNA YroNOBHbIX AeJl, Bo36y)xAaeMbix Ha ocHoBe pe3ynbTaToB OP[,
BO3paCTaeT CTerneHb 3Ha4YMMOCTU NPOKYPOPCKOro HaZ30pa 3a UCMOJIHEHNEM 3aKOHOB
MMEHHO B chepe onepaTMBHO-PO3bICKHOIO BbISIBJIEHUSA U PACKPbLITUS NPeCcTynaeHUNn.
Takasa TeHaeHUMs obycnoBanBaeT HEOOXOANMOCTb KOHLIEHTPALUMN U CUCTEMATU3ALNN
pPa3pPO3HEHHbIX NPaBOBbIX HOPM B €ANHbIX HOPMATMBHO-MPABOBbLIX akTax, 060Co06IeHHO
perynmpyowmx NCnoaHeHne MYHKLUM NPOKYPOPCKOro HaZ30pa Ha yvyacTke
onepaTUBHO-PO3bICKHON NEeATEIbHOCTU MO BbIABIEHUIO U PACKPLITUIO MPEeCTYMNJIEHUNA.
[30C.65]

BbiBOObI:

B nonckax ypoBHS U (hOpMbl TAKOIr0 peryampoBaHus LenecoobpasHo HanTu obnactu
NPaKTUYECKOWN NeATeNbHOCTU, B KOTOPbIX NOA0OHOE peryimpoBaHme y>xe Hallsio CBoe
npuMeHeHune. B 3Tol CBS3N NpeacTaBNAETCAa MHTEPECHBLIM TOT (haKT, 4To B cepe
NCMNOJTHUTENBHOM BNACTU YXXe OJINTENbHOE BPeMS, Ha NPOTAXKEHUN HECKOJIbKUX NeT,



NMPUMEeHSAEeTCs Takasa opMa, Kak agMUHUCTPATUBHbLIN persaMeHT NCMOJIHEHNA PYHKL NN,
KOTOPbIN SBNIAETCSA HOPMATUBHbBIM MPAaBOBbLIM aKTOM pefiepalibHOro opraHa
WCNOJIHNTEJIbHOW BNAaCTN, YCTaHaB/IMBAIOLLMM CPOKN U MocsiefoBaTesIbHOCTb
aAMUHUCTPATUBHLIX Npouenyp (oencrtemn) henepasibHOro opraHa NCNOJIHUTENbHON
B/1IaCTU. YKa3aHHbIN periamMeHT Takxe yCTaHaBMBaeT NopsAaaoK B3auMOAEeNCTBUSA
MeXXAy CTPYKTYPHbIMU nogpa3sneneHmsamm enepasbHOro opraHa NMCNosHUTENbHOW
BJ1IACTU, X OOJDKHOCTHBLIMU NnUaMn N PUsn4ecKkMMmun amuamm, UHbIMMU opraHamm
rocyapCTBEHHOW BNACTU U OpraHaMm MeCTHOIro CamMoynpaB/ieHNs, YHPEXXLEHNAMUN N
opraHum3aumaMmm Npu NCNOJIHEHUU rocygapCcTBeHHON PyHKUMKM [3].

Nonaraem, 4To ycTaHoBJsieHNe Nogo6HOro HOPMaTUBHO-MPAaBOBOI0 PeryMpoBaHns
uenecoobpasHo Npu ocyLLeCcTB/IEHUN NPOKYPOPCKOro Han3opa 3a UCrnosiHeHMeM 3aKOHOB
B OP[] no BbISIBNIEHWNIO N PACKPbITUIO NpecTyrnsieHnin. Npu 3ToM Takoe HOpMaTUBHO-
rMpaBoOBOE perysimpoBaHne MOXXeT OCYLLEeCTBAATbCA Ha NOA3aKOHHOM YPOBHE B BUAe
COOTBETCTBYIOLWUX NPUKa30B ['eHepasibHOro Npokypopa PP, a TakKe B BUAE TUMOBbLIX U
WHONBUAYAJIbHbIX perjiaMeHTOoB UCMOJIHEHNS (PYHKLUN NPOKYPOPCKOro Han3opa 3a
ncronHeHnem 3akoHoB B OP[l no BbISIBNEHUIO N PACKPbLITUIO NPeCcTYrnJIeHnn, n3gaBaemblX,
COOTBETCTBEHHO, MPOKYypopamMun cybbeKkToB PO 1 NpoKypopamm opraHoB NpoKypaTypsbl
panioHHOro 3BeHa.

CynTaem, 4TO yKa3aHHbIMU HOPMATUBHO-MPABOBLIMU akTamu byaeT ocyliecTBieHa
cBoeobpa3Has getanmsaunsa TpeboBaHN esepasibHbiX 3aKOHOB, UCMOJIHEHNE KOTOPbIX
YMOJIHOMOYEHHbIMW NMPOKYPOPaMN Ha MeCcTax Bbi3biBaeT 3aTpyaHeHne. Pa3paboTka u
HOPMATMBHOE YCTAaHOBJIEHNE aIfOPUTMa UCMOJIHEHUS PYHKLIUK, TO €CTh
nocaenoBaTeIbHOCTU HaZl30PHbIX OEACTBUMA N PELLUEHUIA, B OTJINYMN OT CYLLECTBYOLLINX
MeTOANYECKNX PeKoOMeHaaLUunin, co3aacT 0643aTe/IbHOCTb UX UCMOJIHEHNS B
ornpeaeneHHoOM nopsake, NO3BOJUT ONTUMU3NPOBATL PAabOTy U B KOHEYHOM UTOre
NOBLICUT 3PPEKTUBHOCTb MPOKYPOPCKO- HAA30PHOM AeATENIbHOCTM.

3aKJsilouyeHue

Takum 06pa3oM, MOXKHO KOHCTaTUPOBATb HaJINYMe Cepbe3HbIX MPOTUBOPEYNI 1
npo6esioB B 3aKOHaX M UHbIX HOPMATUBHbIX MPABOBbLIX aKTax, PperaMeHTUpPYoLNX
onepaTMBHO-PO3bICKHYIO AeATENIbHOCTb OPraHOB BHYTPEHHUX AeN B LEeSIOM N UX
NMONCKOBOWN AeATeNIbHOCTN B YaCTHOCTW.

BmecTe c TeM criefyeT OTMETUTL, YTO BOMPOCHI CBA3aHHbIE C OI'IepaTI/IBHO-I'IOI/ICKOBOI‘/'I
0eATeNIbHOCTbIO YaCTUYHO KOMMEHCUPYIOT HEKOTOpPbIe NoJsioXKeHUsa HopM denepasibHOro



3akoHa «O nmonauuunm» [4], XOTA 1N 3TOro ABHO He A0CTAaTOYHO.

CnepyeT oTMETUTb TakKXe, 4TO HbiHe AencTBylouee HacTtasneHmne o6 ocHoBax
opraHusaumm N TaKTUKKU ONepPaTUBHO-PO3bICKHON AeATEe/IbHOCTU OPraHoOB BHYTPEHHUX
nen, Nno cyTu Aena, He COAEPXUT MOJNIOXKEHNIN, OTHOCALWLMXCSA K MONCKOBOW paboTe
noapasaesieHnn oCyLEeCcTBAAIOWMX ONepaTUBHO-PO3bICKHYIO AeATENbHOCTD.

OTaenbHble NOJIOXKEHNSA YKa3aHHOr0 HOPMAaTUBHOIO MPaBOBOr0 akTa OTHOCATCS K
NnpoBeLEeHNIO ONepaTUBHLIMU NOAPaA3AESIEHNAMN OPraHOB BHYTPEHHUX Aesl OnepaTUBHOWN
NPOBEPKM NOCTYNMBLLUEN NMHPOPMALMN O 3aMbILLISEMbIX, MOAFOTaBAMBAEMbIX,
COBepLUaEeMbIX MPEeCTYNNeHUsaxX, Amuax, NMPUYaCcTHbIX K HAM, B TOM YUC/1e CKPbIBLUNXCS OT
OpraHoB AO3HaHUA, CNeACTBUA U CyAa WM YKIOHSOWMXCSA OT YrOJIOBHOIO Haka3aHus, a
Tak>Xe nmuyax, nponaBlmnx 6e3 BecTn. YCTaHOBJIEHO, YTO ornepaTuBHasa NPoOBepKa
oCyLLLecTBNsAeTCS B YOpMe NpeaBapuTesibHOM ornepaTUBHOW NPOBEPKM KaK Mo
NPOBEPOYHbIM, TaK N C 3aBeAEHMEM feNl NMpeaBapUTebHON oNnepaTUBHOWM NPOBEPKN.

Bbl uenecoobpasHo npu pa3paboTke HOBOro aHANIOrMYHOIO NMPaBOBOro akTa MB/[, Poccun
npefycMoTpeTb B HEM pa3fesibl, OTHOCALWLMECA KO BCEM CYLLECTBYOLWLMM hopMam
onepaTUBHO-PO3bICKHOW AeSATEesIbHOCTN OPraHOB BHYTPEHHMUX Oerl.

3aBepluas pacCMOTPEHME BOMPOCOB NMPaBOBOro perysjnpoBaHns NonCcKOBOMN
neaTenbHOCTY noapa3aeneHnin yrosoBHoro po3sbicka, N'yab v MK, ryria MBA P® no
bopbbe ¢ npecTynneHnamum B chepe He3akKoHHOro 0bopoTa HApPKOTUKOB, C/ieAyeT BHOBb
0bpaTnTbCa K aHann3y NonoxxeHnm depepasibHOro 3akoHa «0O6 onepaTMBHO-PO3bICKHON
0eATesIbHOCTU.

CtouT 06paTUTb BHUMAHNE OTHOCUTEJIbHO NH(POpPMaLMOHHOro obecnevyeHnsa n
OOKYMEHTUPOBaHUA onepaTUBHO-PO3bICKHOW AesaTeNbHOCTU. HanpuMep ctaTtbsa 10
3akoHa 06 OP[Ll «MHopMaumoHHoe obecnevyeHne n LOKYMEHTMPOBaHME onepaLnoHHO-
PO3bICKHON OeATeNbHOCTU» YCTaHaB/AMBAET, YTO OpraHbl, ocyLlecTeaaowme
ONepaTUBHO-PO3bICKHYIO 0EeATeNbHOCTb, AJ1A peLlleHns 3a4a4, BO3JIOXKEHHbIX Ha HUX
AaHHbIM 3aKOHOM, MOryT CO3[aBaTb U MCMNOJIb30BaTb MHPOPMALNOHHLIE CUCTEMBI,
3aBOAUTb fesia 41a onepaTuUBHONO yyeTa. ACHO, YTO KJII0YEBbIM MOJIOXKEHNEM 34eCh
aBnseTca nHpopMmaumnoHHoe obecnevyeHne OPL, 1 3To coBepLUEHHO NpaBuJibHO. Ho
hanee crnepnyeT «4OKYMeEHTUPOBaHME OnepaTUBHO-PO3bICKHOW AeSATesIbHOCTU»,

Ho nanee cnenyeTt «4OKYMeHTUPOBAHME ONepPaTUBHO-PO3bICKHON AeATEesIbHOCTU», C YEM
Mbl HE MOXKeM MOJIHOCTbIO cornacuTbes. [a, npouecc AesTeNbHOCTU ONnepaTUBHONo
paboTHUKa pernaMmeHTUpoBaH COOTBETCTBYOLIMMM HOPMAaTUBHOMNPABOBLIMU akKTaMu 1
dukcnpyeTcs pa3paboTaHHbIMM Ha UX OCHOBE CNy>XebHbIMW AOKYyMeHTamMun. Ho 3To nuLlb



OO0Ha CTOpPOHa Aena.

HoKyMeHTupyeTcs, npexae Bcero ocobeHHo B npouecce npeaBapuTebHON
onepaTUBHON NPOBEPKN N ONepaTUBHON pa3paboTKn, onepaTUBHO-PO3bICKHbIMU
MeponpuATUAMKN NPeCcTynHas AesaTesIbHOCTb NpoBepseMbiX paspabaTbiBaeMbiX nL,.
Hanee: B cTaTbe 10 nogpa3sgensercsa nHpopmMmaunoHHoe obecnevyeHune (3akoHogaTeNb
BUAWT B 3TOM NNLLb MHPOPMALMOHHbIE CUCTEMBI) U Aela ONepaTMBHOMO y4yeTa.

MpaBoBas LLEHHOCTb NOJIOXKEeHUM cT.10 3aKOHa B KOHTEKCTE UccaenyemMon HaMum
npob6JsieMbl 3aKJitlo4aeTcs, Mo HalleMy MHEHUIO, B TOM, YTO OHa obecrneynBaeT
NErMTUMHOCTb flesiTeNbHOCTM cybbekToB OPJl B npoLecce onepaTUBHOMO NMoncka no
cbopy nHhopMaLmmn o0 NPecTynHON AeSTEeNIbHOCTU NPOBEPSAEMbIX, €€ AOKYMEHTUPOBAHUIO
N OTPAXKEHUIO pe3yibTaToB ONepPaTUBHO-PO3bICKHOIN0 NPOoLIecCca B COOTBETCTBYOLLEM
Jlene onepaTuUBHOro y4yeTa 1 onepaTUBHO-NMOMCKOBOro Aena.
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